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NOTICE OF MEETING

A meeting of the Committee on Real Estate will be held beginning at 4:00 p.m., August 14, 2017,
at City Hall, First Floor Conference Room, 80 Broad Street. The agenda will be as follows:

AGENDA
Invocation — Chairman White

Approval of Minutes: July 11, 2017

a. Request approval for the Mayor to execute the License Agreement between the
City of Charleston and the South Carolina State Ports Authority allowing the State
Ports Authority the right to enter City property on Daniel Island known as Parcel
EE, Phase 2 (45.976 acres) for the purpose of site preparation in anticipation of
the receipt of dredge materials. The property is owned by the City of Charleston.
(Parcel EE, Phase 2; TMS: 277-00-00-003)

b. Request approval for the Mayor to execute the Purchase and Sale Agreement
between the City of Charleston and the South Carolina State Ports Authority of the
property on Daniel Isiand known as Parcel EE, Phase 2 (45.976 acres) for $1.5
million. The property is owned by the City of Charleston. (Parcel EE, Phase 2;
TMS: 277-00-00-003) [Ordinance]

c.  Request approval for the Mayor to execute the Amended and Restated Public
Improvements Infrastructure Agreement governing the expenditure of TIF funds
for public infrastructure improvements in the Magnolia development. The
agreement requires the developer, Ashley River Investors, LLC, to construct the
City’s public service facility, whereupon the 99 year lease the City has on Milford
Street facility can be terminated. (Magnolia TIF District) [Ordinance]

d. Request approval for the Mayor to execute the First Amendment to Development
Agreement governing the Magnolia development. (Magnolia Development;
multiple parcels totaling approximately 182 acres of real property west of the King
Street Extension) [Ordinance]

e. Request approval for the Mayor to execute the Permanent Easement Agreement
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with SCE&G to facilitate the underground electrical line on the City’s property at
180 Lockwood along both Fishburne Street and Lockwood Boulevard. The
property is owned by the City of Charleston. (180 Lockwood Boulevard; TMS:
460-00-00-013) (The Permanent Easement Agreement will be sent under
separate cover by the Real Estate Department.)

f. Consider the following annexations:

(i) 2210 Weepoolow Trail (TMS# 353-12-00-005) 0.33 acre, West Ashley (District
2). The property is owned by the Stephen & Sheri Wenger.

(ii) 2000 Indian Mound Trail (TMS# 353-12-00-006) 0.34 acre, West Ashley
(District 2). The property is owned by Judy G. Markowitz Living Trust.

(i) 1622 Boone Hall Drive (TMS# 353-14-00-136) 0.34 acre, West Ashley (District
7). The property is owned by Amy Brunson.

(iv) 1848 Sandcroft Drive (TMS# 353-14-00-216) 0.28 acre, West Ashley (District
7). The property is owned by SC Renovation Group.

In accordance with the Americans with Disabilities Act, people who need alternative formats, ASL
(American Sign Language) Interpretation or other accommodation please contact Janet Schumacher at
(843) 577-1389 or email to schumacheri@charleston-sc.gov three business days prior to the meeting.




REAL ESTATE COMMITTEE

GENERAL FORM
TO: Raal Estate Committes DATE: _Auguet 15, 2017
FROM: _Frances Cantwall DEPT: BFRC

ADDRESS: Parcel EE, Phase 2

TMS:  277-00-00-003 e
PROPERTY OWNER: Chty of Charlesion

Request approval for the Mayor to execute the License Agreement
between the City of Charleston and the South Caralina State Peris
Authority allowing the State Ports Aulhority the right ta enter City
property on Danlel Istand known as Parcel EE, Phase 2 {45.976 acres)
for the purpose of site praparation In anticipation of the recsipt of dredge
ACTION REQUEST: malerials. ) - -

ORDINANCE: is an ordinance required? Yes LIl No

T b A ST SRS 0SS 5 HEPA S e b1 ozt

LOORDPINATION: The request has bean coordinated with:

All supporting documentation must be included

Signature Attachmenty
Department Head
Legal Department @mg; \;D G?R@@g
Chiof Financlal Officer .\ Ay (41 4/ 77—
Director Real Estate C;ﬂ‘ Ve Voo i |
Management N

EUNDING: Was funding nesded?  Yes [LJJ No
If yes, was funding previously approved?*  Yes No
*if approved, provide the following: Dept/Div. Acct;
Balance in Account Amount needed for this item

NEED: Identify any critical time constraint(s).

*Commerclal Property and Community & Housing Davelopment have an
additional form.



COMMERCIAL REAL ESTATE FORM

TO: Real Estate Commlites DATE: _August 15, 2017

FROM: Francas Cantwell DEPT: BFRC

ADDRESS; Parcel EE, Phage 2

™S: 277-00-00-003
PROPERTY OWNER: Clty of Charleston

Request approval for the Mayor to exacute the Licenss Agreament

betwean the Cily of Charleston and the South Carolina State Ports

Authority allowing the State Ports Authority the right to enter Cily

property on Danlel Island known as Parcel EE, Phase 2 {45.978 acres)

far the purpose of site preparation in anticipation of the recaipt of dredge
ACTION REQUEST: _materials,

ORDINANGE; s an ordinance raquired? Yes (L) No
ACTION: What action is being taken on the Property mentioned?

' Sall
ACQUISITION  (Property Owner Purchaser

DONATIONTRANSFER
Donated By:

@ FORECLOSURE
Tarms:

@ PURCHASE
Termy:

CONDEMNATION
Terne:

R uicense :
AGREEMENT | grantor Grantes South Carolina State

@ PERMANENT
Torms:

TEMPORARY

[ PSR A I A ——— i+ i R . e v st < e

IO S S

The License expires on the earlier of September 30, 2017 or the date of

Closing of the sale of the property to the Ports Authority. If the sale

does not close, the Poris Authority is required to remove alf
Tarms: improvemenis not related to land disturbance activities.




COMMERCIAL REAL ESTATE FORM

SE Lesaor; ~_ Lessea:

NITIAL

Tamms:

@ RENEWAL
Tamns: e e

@ AMENDMENT
Tems: _ o L

e oA -

Improvement of Property
Owner: e . e e
Terms: e oo st i e -

by + st bbbt bt - omppete . . - i e e

BACKGROUND CHECK: 1 Property Action Raquast I for the sale or laase of clty
properly, has a background check been completed?

Yes @Nu@ N/A

Results: _ . » .

Signatwre: _ / .70, .- I ;%ﬁj Lilon
Director Real Estate Management

: Ploasa dentify any pertinent detail (Clauses, Agresment Tarms,
Repeals, otc.) regarding City Property.

NEED: Identify any critical time constraint(s).



LICENSE AGREEMENT

THIS LICENSE AGREEMENT (this “Agreement”) is made and entered into as of the

day of August, 2017 (the “Effective Date”), by and between the CITY OF CHARLESTON,

a South Carolina municipal corporation (hereinafter referred to as the “CITY™ or the

“LICENSOR™), and the SOUTH CAROLINA STATE PORTS AUTHORITY, an instrumentality
of the State of South Carolina (hereinafter referred to as the “SCPA” or the “LICENSEE”).

RECITALS:

WHEREAS, the CITY owns that certain lot, piece, parcel or tract of land situate, lying and
being on Daniel Island, in the City of Charleston, Berkeley County, South Carolina, identified as
“PARCEL EE, PHASE 2”, measuring and containing approximately 45.976 acres, more or less,
of marsh and highland, as more fully shown and delineated on that certain plat by Southeastern
Surveying, Inc. entitled, “A SUBDIVISION PLAT OF A PORTION OF DANIEL ISLAND
OWNED BY HARRY FRANK GUGGENHEIM FOUNDATION, DANIEL ISLAND
DEVELOPMENT COMPANY AND THE CITY OF CHARLESTON LOCATED IN THE CITY
OF CHARLESTON, BERKELEY COUNTY, SOUTH CAROLINA,” Sheets 1-4, dated January
3, 1997, with latest revision May 21, 1997, and recorded in the Berkeley County Register of Deeds
Office in Plat Cabinet M, Pages 309 through 312 (the “Recorded Plat”), and being a portion of
tax map number 277-00-00-003 (the “Property” or the “Licensed Premises”);

WHEREAS, the SCPA desires for the CITY to grant the SCPA a license to use and occupy
the Property, and the CITY is willing grant such license to the SCPA on the terms and conditions
stated herein.

NOW, THEREFORE, in consideration of the mutual covenants herein contained and other
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
parties hereby agree as follows:

1. Recitals: The aforesaid Recitals, including the legal description of the Property set
forth therein, are hereby incorporated by reference herein as if fully restated verbatim,

2 License: The CITY hereby grants to the SCPA, and the SCPA hereby accepts, a
license (the “License™) to enter upon, use and occupy the Licensed Premises for the purposes
hereafter provided for the License Period (as defined herein}, subject to the terms and conditions
set forth in this Agreement, The Licensed Premises are licensed to the SCPA in “AS-1S” condition,
and the CITY neither makes nor assumes any representations or warranties, express or implied, as
to the condition of the Licensed Premises, including, without limitation, any obvious or latent
defects. The SCPA shall only access the Licensed Premises from the SCPA’s property designated
as (a) Parcel EE, Phase 1; (b) Parcel DD, Phase 1; (¢} Parcel DD, Phase 2; and (d) Parcel DD,
Phase 3 on the Recorded Plat (collectively, the “SCPA Disposal Area”) or from the Wando River.
The parties do not intend to create a lease or any other interest in real property for the SCPA
through this Agreement, and the parties only intend to create a license.
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3. License Period: The term of this Agreement and the License (the “License
Period™) shall commence on the Effective Date of this Agreement (the “Commencement Date"),
and (unless otherwise sooner terminated as hereafter provided) shall automatically terminate and
expire upon the earlier of the following dates or events (the earlier of the following dates or events
being referred to herein as the “Expiration Date”) (a) the sale or conveyance of the Property to
the SCPA, or (ii) at 11:59:59 p.m. (Eastern time) on September 30, 2017.

4, License Fee: As consideration for the License, for the License Period, the SCPA
shall pay the CITY a license fee (the “License Fee™) in the amount of Five and No/100ths Dollars
($5.00), the entirety of which is payable in cash or by check upon the commencement of the
License Period.

5. Use of Licensed Premises: The SCPA shall use the Licensed Premises solely for
the purpose of preparing the site for depositing and managing dredge materials, including but not
timited to the removal of vegetation, sampling of the conditions on the site, and grading. The
SCPA shall conduct its activities on the Licensed Premises in a lawful manner. The SCPA shall
not permit any illegal business or transactions of which it has knowledge to take place on the
Licensed Premises. The SCPA shall comply with ali federal, state and focal laws and regulations
in connection with its operations on the Licensed Premises. The CITY makes no representations
or warranties with respect to the SCPA's contemplated use of the Licensed Premises. Nothing
herein shall be deemed either approval by or waiver of the authority of permitting or approval
authorities, including the City and its boards, commissions, officials or employees. The SCPA
further expressly understands and agrees that any and all liability related to its use of the Licensed
Premises is assumed exclusively by SCPA. During the License Period, the Licensed Premises
shall be closed to the public and accessible only by authorized personnel. The CITY agrees to and
shall support the vegetation removal plan selected by the SCPA for the Licensed Premises,
provided it is undertaken in accordance with applicable ordinances, regulations and permitting
procedures.

6. Utilities: The SCPA shall obtain, if necessary, in its name and at its sole expense,
all utility services required for its use of the Licensed Premises throughout the term of this
Agreement.

7. Improvements. Alterations. and Repairs: The CITY shali have no obligation or
responsibility whatsoever to maintain and/or to make any repairs to the Licensed Premises, or any
part thereof. The SCPA shall, throughout the License Period of this Agreement, at its own expense,
maintain the Licensed Premises (including any building(s) and other improvements now or
hereafier located thereon) in good order and repair and in a safe condition, normal wear and tear
excepted.

Except for improvements required to make or maintain the Licensed Premises in a
condition suitable for the receipt, storage and maintenance of dredge materials, as determined by
the SCPA, its successors and assigns and representatives, including, but not limited to, the United
States Army Corps of Engineers (the “Corps”) or dredging operation contractors, the SCPA shall
not make any alterations, improvements, additions or modifications to the Licensed Premises
without the prior, express, and written consent of the CITY, which consent the CITY may withhold
in its sole discretion. If s0 approved, any alterations, improvements, additions and modifications

2
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to the Licensed Premises by the SCPA shall be done at the SCPA’s sole cost and expense in a good
and workmanlike manner and shall conform to all applicable laws, rules and regulations of those
governmental authorities having jurisdiction thereof.

8. Surrender Upon Termination: Unless the sale or conveyance of the Property to the
SCPA is consummated on or before September 30, 2017, then, upon termination of the License,
the SCPA shall surrender and deliver the Licensed Premises to the CITY. All structures, equipment
and materials placed upon the Licensed Premises by the SCPA shall remain the property of the
SCPA and may be removed by the SCPA at any time prior to or within thirty (30) days after
termination of the License.

9. Restoration: Unless the sale or conveyance of the Property to the SCPA is
consummated on or before September 30, 2017, then, upon termination of the License, the SCPA
agrees to take any actions that are reasonably necessary to restore the Licensed Premises to the
condition in which the Licensed Premises existed prior to the Effective Date; provided, however,
nothing herein shall require SCPA to restore vegetation on the Licensed Premises or to reverse any
land disturbing activities undertaken to prepare the Licensed Premises for receipt of spoil
materials. The SCPA further agrees to take any actions which are reasonably necessary to repair
any damage to the Licensed Premises resulting from the SCPA’s use and occupation of the
Licensed Premises. Notwithstanding anything herein to the contrary, the SCPA shall, at the
SCPA’s expense, remove all fixtures, business equipment, or other improvements and personal
property placed in, on, or about the Licensed Premises by the SCPA if the same are not
permanently attached to the Licensed Premises and the removal of such will not damage the
Licensed Premises. The SCPA will, at its expense, promptly repair any damage caused by or
arising out of the removal of any such fixtures, equipment, improvements or personal property.

10.  Insurance: The SCPA shall require all contractors, vendors and other agencies
performing work at or on the Licensed Premises to carry the appropriate insurance required for
work within the Licensed Premises hereunder and all such policies shall name the CITY as an
additional insured.

The SCPA at its own expense shall at all times during the License Period of this Agreement
maintain and carry a comprehensive general liability insurance policy including contracted
coverage in an amount not less than the statutory caps for liability of public bodies as established
by S.C. Code Ann. § 15-78-10, et seq. (South Carolina Tort Claims Act), as the same may, from
time to time, be amended. In the event the statutory caps are repealed or otherwise invalidated,
the parties shall meet and determine a commercially reasonable amount of liability coverage for
the SCPA to maintain.

11.  Non-Disturbance: The CITY covenants that if the SCPA shall timely pay the
License Fee and perform all the covenants and provisions of this Agreement to be performed by
the SCPA (including without limitation the acquisition of all required permits and approvals for
the SCPA’s use of the Licensed Premises), then the CITY shall not interfere with the SCPA’s use
of the Licensed Premises during the Licensed Period.

12.  CITY’s Right of Entry: Upon no less than five (5) days’ notice, the CITY shall,
accompanied by the SCPA or representative of the SCPA, have access to the Licensed Premises,
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including any building or structure that may at any time be on the Licensed Premises, at all
reasonable times for the purposes of examining or inspecting the condition of the Licensed
Premises in order to exercise any right or power reserved to the CITY under the terms and
provisions of this Agreement,

13.  Assignment or Sublicensing: The License granted hereby is personal to the SCPA
and shall not be assigned, nor shall the SCPA sublicense or otherwise permit or suffer the
occupancy of the Licensed Premises by any third party without the prior written consent of the
CITY, which consent may be withheld in the CITY’s sole and absolute discretion,
Notwithstanding the foregoing or anything to the contrary contained in this Agreement, SCPA
Permittees (as defined herein) shall also have the right to enter upon, use and occupy the Licensed
Premises for the purposes herein provided for the License Period, subject to the terms and
conditions set forth in this Agreement. As used herein, the term “SCPA Permittees” means the
SCPA and such agents, employees, contractors, subcontractors, vendors, other agencies and other
designees as might be designated by the SCPA or the Corps from time to time to perform dredging
activities and other work at or on the Licensed Premises.

14.  Release: The SCPA does hereby release the CITY from any and all claims,
damages, costs, and expenses, which the SCPA has or may have arising from or alleged to arise
from the SCPA Permittees’ use of, conduct of business on or activities on the Licensed Premises.
The SCPA shall require any SCPA Permittee to release the CITY using similar language of release
in any contract or agreement relating to the use of the Licensed Premises.

IS. SCPA Default and Remedies: Upon the occurrence of any SCPA default, if the
CITY determines, in its sole discretion, that such default is material, then the CITY may terminate
this Agreement upon thirty (30) days written notice to the SCPA, after which the SCPA shall
surrender the Licensed Premises to the CITY and, if the SCPA fails to do so, the CITY may,
without prejudice to any other remedy which it may have, enter upon and take possession of the
Licensed Premises and expel or remove the SCPA and any other person who may be occupying
said Licensed Premises or any part thereof, with or without force, without being liable for
prosecution or any claim of damages therefore. Without limiting the foregoing, the CITY shall
have the right to pursue all available equitable remedies against the SCPA for breach of this
Agreement, including but not limited to injunctive relief, specific performance, and ejection. The
foregoing remedies shall be the exclusive remedies available to the CITY for a material default by
the SCPA under this Agreement. Forbearance by the CITY to enforce one or more of the remedies
herein provided upon a SCPA Default shall not be deemed or construed to constitute a waiver of
such default.

16.  CITY Default and Remedies: In light of the nominal consideration provided to the
CITY for the License, the SCPA agrees to limit its remedies against the CITY arising from or
alleged to arise from a material default or breach of this Agreement by the CITY to an action for
specific performance and/or injunctive relief to enforce the SCPA’s rights under this Agreement,
or, with respect to a dispute over the proper interpretation of this Agreement or the SCPA’s rights
under this Agreement, an action for declaratory relief. The SCPA hereby waives any other
remedies or claims for damages or other relief against the CITY arising from this Agreement or
the CITY's material breach hereof. In no event shall the SCPA be entitled to monetary damages
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or reimbursement of attorneys’ fees and costs incurred by the SCPA in any action against the
CITY.

17.  Notices: All notices, demands and requests which may be given or which are
required to be given by either party to the other under this Agreement, and any exercise of a right
of termination provided by this Agreement, shall be in writing and shall be deemed effective when
either: (i) delivered in person to the address set forth below for the party to whom the notice was
given; (if) three (3) business days after having been sent, by certified mail, return receipt requested,
addressed to the intended recipient at the address specified below; or (iii) at noon of the business
day next following after having been deposited into the custody of a nationally recognized
overnight delivery service, addressed to such party at the address specified below. Any notice sent
as required by this Section and refused by recipient shall be deemed delivered as of the date of
such refusal. For purposes of this Section, the addresses of the parties for all notices are as follows
(unless changed by similar notice in writing given by the particular person whose address is to be
changed):

Ifto CITY:

City of Charleston

Attention: Real Estate Management
2 George Street, Suite 2601
Charleston, SC 29401

with a copy to:

City of Charleston

Attention: Legal Department
50 Broad Street

Chatleston, SC 29401

Ifto SCPA:

South Carolina State Ports Authority

Attention: Stan Van Ostran, Senior Vice President
176 Concord Sireet

Charleston, SC 29401

Fax #: {843) 577-8616

with a copy to:

Willoughby & Hoefer, P.A.

Attention: Randy Lowell, SCPA General Counsel
151 Meeting Street, Suite 325

Charleston, SC 29401

Fax #: (843) 619-4430

and with a copy to:

NPCHARI 2186905 3



Nexsen Pruet, LLC

Attention: George J. Bullwinkel, 111, Esquire
205 King Street, Suite 400

Charleston, SC 29401

Fax #: (843) 720-1777

Any counsel designated above or any replacement counsel which may be designated
respectively by either party or such counsel by written notice to the other party is hereby
authorized to give notices hereunder on behalf of its respective client.

8.  Binding Effect: This Agreement and the covenants and conditions contained in this
Agreement shall apply to, inure to the benefit of, and be binding upon the parties, their heirs,
assigns, legal representatives, and other successors in interest.

19.  Days: Dates: Unless other specified herein, ali references to “day” or “days” in this
Agreement shall mean a calendar day or calendar days. If any date set forth in this Agreement or
computed pursuant to this Agreement falls on a Saturday, Sunday, or national holiday, such date
shall be deemed automatically amended to be the first business day following such weekend day
or holiday.

20.  Governing Law: This Agreement shall be governed by, construed, and enforced in
accordance with the laws of the State of South Carolina.

21,  Severability: Wherever possible, each provision of this Agreement shall be
interpreted in such manner as to be effective and valid under applicable law, but if any provision
of this Agreement shall be prohibited by or invalid under applicable law, such provision shall be
ineffective to the extent of such prohibition or invalidity, without invalidating the remainder of
such provision or the remaining provisions of this Agreement.

22, Entire _Agreement: This Agreement embodies the entire agreement and
understanding between the parties hereto with respect to the license of the Property by the SCPA
and supersedes all prior agreements and understandings, oral, written or otherwise, relating to the
License. No provision hereof can be changed orally, and no change or attempted waiver of any
provision hereof will be binding unless in writing and signed by the party against whom the same
is sought to be enforced.

23.  Section Headings: The titles to the Sections and paragraphs of this Agreement are
intended solely for the convenience of the parties and shall not be used to explain, modify,
simplify, or aid in the interpretation of the provisions of this agreement. When appropriate, words
of any gender shall mean and include the other genders, and singular shall mean and include the
other plural, and vice versa.

24,  Counterparts: This Agreement may be executed in two or more counterparts, each
of which shall be deemed to be an original, and all of which together shall constitute one and the
same instrument.
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[SIGNATURE PAGE TO LICENSE AGREEMENT]

IN WITNESS WHEREOQF, the said parties have hereunto set their hands and seals as of

the Effective Date first written above.

WITNESSES:

Signature of Witness #1
Print Name of Witness #1:

Signature of Witness #2
Print Name of Witness #2:

Signature of Witness #1
Peipt Name of Witnegs #1

:Su'z_quSf‘f?'

Signature of Witness #2
Print Name of Witness #2:Cjpll¢

o/

CITY:

CITY OF CHARLESTON

By:

Name: John J. Tecklenburg

Title: Mayor

SCPA:

SOUTH CAROLINA STATE PORTS
AUTHORITY

By:
Name: )7 Ve o]

Title: Je. P & CFp
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REAL ESTATE COMMITTEE

GENERAL FORM
70: Real Estate Commiliee DATE: _August 15, 2017 .
FROW: Frances Cantwell DEPT: _BFRC -

ADDRESS: _Parce! EE, Phase 2

TMS: 277-00-00-003
PROPERTY OWNER: City of Charleston

Request approval for the Mayor to execute the Purchase and Sale

Agreement belween tha City of Charleston and the South Carlina State

Ports Authority of the property on Daniel Island known as Parcel EE,
ACTION REQUEST:  Phase 2 (45.976 acres) for $1.5 miliion. -

__.IHANEE; Is an ordinance required? Yoz 23] No L]

S P 5 MSBAS NEASE F27 o

NATION: The request has baen coordinated with:
Al supporting docum entation must be included

Department Head
Legal Dapartment
Chief Financlal Officer

Director Real Estata
Management

FUNDING; Was funding nesded?  Yes [l no [
If yes, was funding previously approved?*  Yes No

*If approved, provide the following: Dept/Div, Acct:
Balance in Account Amount needed for this itam

NEED: Identify any critical time constraink{s).

*Commercial Property and Community & Housing Development have an
additional form.



COMMERCIAL REAL ESTATE FORM

TO: Real Estate Committes DATE: _Aupust 15, 2017
FROM: _Frances Cantwell DEPT: _BFRC

ADDRESS: Parcal EE, Phase 2

™S: 277-00-00-003
PROPERTY OWNER: Clty of Charleston

Request approval for the Mayor ta execute the Purchiass and Sale

Agreement betwean the City of Charleston and the South Carlina State

Poris Authority of the property on Danie! Island known as Parcs! EE,
ACTION REQUEST:  Phase 2 (45.976 acres) for $1.5 million.

QORDINANCE: [s an ordinance required? Yes XN o

ACTION: What action Is being taken on the Properiy mentioned?

Sell
ACQUISITION (Property Ownes) Purchaser

DONATION/TRANSFER
Donated By:

@ FORECLOSURE
Tarms:

@ PURCHASE
Tems:

[T conpemmarion
Terms!

OTHER

Tatma:

T o et RS, 15 5 3 R e —

SN ettt ee—r i . o e it —

T i i e £ it RN et e —— amLm e e

e Seller : .
D] SALE (Proparty Owner)  CHy of Chariestan Purchaser  South Carolina Stala Ports

@ NON-PROFIT ORG, please nems
Terme:

oTHER

Torma: The property wilt be transfervad by quitclaim deed. Closing will accur
ten days after the Purchase and Sale Agreement is executed by the
parties.




COMMERCIAL REAL ESTATE FORM

EASEMENT | (oropeny ownad Grantae
@j PERMANENT _ et e e
Terms: —
@ TEMPORARY
Termsm: o o .ﬁ R .
LEASE Lessor: Legenn:
INITIAL
Terms: = e — e
RENEWAL
Terma: e et e o
@ AMENDMENT
Tarma: . _ o S s

Improvement of Property
Owmor:
Terma:

BAGKGROUND GHEGK: If Property Action Request Is for the sale or lease of clty
proparty, has a background check been complotad?

Yes [ no [O] wa

Results: = - L . e

Signature: ' § ﬂzl“d" s —
Diractor Real Estate Management

ADDITIONAL: Please identify any periinent detall (Clauses, Agreement Tenms,
Repeals, etc,) regarding City Property.

NEED: Identify any critical time constraint(s).



Ratification
Numbear,

AN ORDINANCE

AUTHORIZING THE MAYOR TO EXECUTE ON BEHALF OF THE CITY A
PURCHASE AND SALE AGREEMENT WITH THE SOUTH CAROLINA STATE
PORTS AUTHORITY PERTAINING TO LANDS OWNED BY THE CITY ON
DANIEL ISLAND, MEASURING AND CONTAINING 45.976 ACRES, MORE OR
LESS, AND DESIGNATED AS “PARCEL EE, PHASE 2” ON THAT CERTAIN PLAT
BY SOUTHEASTERN SURVEYING, INC. ENTITILED “ A SUBDIVISION PLAT OF
A PORTION OF DANIEL ISELAND OWNED BY HARRY FRANK GUGGENHEIM
FOUNDATION, DANIEL ISLAND DEVELOPMENT COMPANY AND THE CITY
OF CHARLESTONLOCATED IN THE CITY OF CHARLESTON BERKELEY
COUNTY, SOUTH CAROLINA” RECORDED IN THE BERKELEY COUNTY
REGISTER OF DEEDS IN PLAT CABINET M, PAGES 309-312, TO INCLUDE THE
AUTHORITY TO EXECUTE ANY AND ALL DEEDS OR OTHER DOCUMENTS AS
MAY BE NECESSARY TO CONSUMMATE THE SALE OF THE PROPERTY
SUBJECT TO THE PURCHASE AND SALE AGREEMENT.

BE IT ORDAINED BY THE MAYOR AND COUNCILMEMBERS OF
CHARLESTON, IN CITY COUNCIL ASSEMBLED:

Section 1. The Mayor is hereby authorized to execute on behalf of the City a Purchase
and Sale Agreement with the South Carolina State Ports Authority pertaining to lands
owned by the City on Daniel Isiand measuring and containing 45.976 acres, more or less,
and designated as “PARCEIL EE, PHASE 2” on that certain plat by Southeastern
Surveying, Inc. entitled “A SUBDIVISION PLAT OF A PORTION OF DANIEL
ISLAND OWNED BY HARRY FRANK GUGGENHEIM FOUNDATION, DANIEL
ISLAND DEVELOPMENT COMPANY AND THE CITY OF
CHARLESTONLOCATED IN THE CITY OF CHARLESTON BERKELEY COUNTY,
SOUTH CAROLINA”, recorded in the Berkeley County Register of Deeds in Plat Cabinet
M. Pages 309-312, a copy of said Purchase and Sale Agreement being attached to this
Ordinance and incorporated herein by reference. The authority granted to the Mayor by
this Ordinance includes the authority to execute and deliver any and all deeds or other




documents as may be necessary to consummate the sale of the property subject to the
Purchase and Sale Agreement.

Section 2. This Ordinance shall become effective upon ratification.

Ratified in City Council this day of
in the Year of Our Lord, 20,
and in the " Year of the Independence of

the United States of America

John J. Tecklenburg, Mayor

ATTEST:

Vanessa Turner Maybank,
Clerk of Council




PURCHASE AND SALE AGREEMENT

This PURCHASE AND SALE AGREEMENT (this “Agreement"} is made and entered into as of the
Effective Date (as defined herein) by and between THE CITY OF CHARLESTON, a South Caralina
municipal corporation ("Seller"), and THE SOUTH CAROLINA STATE PORTS AUTHORITY, an
instrumentality of the State of South Carolina ("Purchaser"). Seller and Purchaser are sometimes referred
to collectively herein as the "Parties" and individuzlly as a "Party." “Effective Date” means the date
following the signature of the last Party to sign this Agreement.

In consideration of the mufual covenants herein contained, Seller and Purchaser agree as follows:

1. Purchase and Sale, Subject to the terms and conditions of this Agreement, Seller hereby
agrees to sell and convey to Purchaser, and Purchaser hereby agrees to purchase from Seller, the following

described property (the "Propery™:

ALL that certain piece, parcel or fract of land, situate, lying and being on Daniel
Island, in the City of Charleston, Berkeley County, South Carolina, measuring and
containing 45.976 acres, more or less, and designated as “PARCEL EE, PHASE 2°
on that certain plat by Southeastern Surveying, Inc. entitied, *A SUBDIVISION PLAT
OF A PORTION OF DANIEL ISLAND OWNED BY HARRY FRANK GUGGENHEIM
FOUNDATION, DANIEL 1SLAND DEVELOPMENT COMPANY AND THE CITY OF
CHARLESTON, LOCATED IN THE CITY OF CHARLESTON, BERKELEY COUNTY,
SOUTH CAROLINA," Sheets 1-4, dated January 3, 1997 with latest revision May 21,
1997 and recorded in the Berkeley County Register of Deeds Office in Plat Cabinet
M, Pages 309 through 312 {the "Plat"), the said parcel having such size, shape,
dimensions, buttings and boundings, more or less, as will by reference to the Piat
mare fully appear which Plat is incorporated herein by reference.

Being a portion of TMS # 277-00-00-003

Purchase Price. The purchase price (the "Purchase Price") for the Property shall be ONE
MELLION FIVE HUNDRED THOUSAND AND NO/MOOTHS DOLLARS ($1,500,000.00) and shall be paid
by Purchaser to Seller at the Closing (as defined herein) in Uniled States currency via wire transfer of
good, available and collected U.8S. funds to an account designated by Seller.

3. Title and Survey.

(a) Prior to Closing, Purchaser shall obtain a commitment (the "Title Commitment™)
for an owner's title insurance policy listing Purchaser as the proposed insured and the Purchase Price as
the proposed policy amount. The Title Commitment shall be issued by a title insurance company selected
by Purchaser (the “Title Company”).

{b} Purchaser shall have until 5:00 p.m. (Eastern time) on the date which Is (2)
business days prior to Closing (the “Initial Title Review Deadline"} to examine titie and survey fo the
Property and to give written notice to Seller of any objections which Purchaser may have to same. Seller
shall have the right, but not the obligation, at ils election, within five {5} business days afler receipt of
written objections from Purchaser (such five (5) business day period being referred to herein as the
“Seller's Response Period"™), to provide Purchaser notice as to whether or not Seller intends to cure or
otherwise remaove any such objections at Sellers expense (such notice being the “Seller’s Title
Response”) and, if necessary, the Closing Date shall be extended to the end of such five (5} business day
time period; provided, however, Seller shall have no obligation to cure, remove or otherwise satisfy any
such objections, except for Reguired Removal Exceptions {as defined in Section 3(f) below). In the event
Seller refuses to cure or remove any of said Purchasers objections, or fails to provide Seller's Title
Response within Seller's Response Period {which such failure shall be deemed fo be a Seller refusal to
cura), then Seller shall not be in default under this Agreement (unless such objection is a Required
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Removal ltem), but Purchaser shall then have the option, which shall be exercised by written nctice given
to Seller within five (5) business days of the expiration of the Sefler's Response Period, to either: (i)
terminate this Agreement, in which event this Agreement shall be deemed canceled and become void and
of no further effect, and neither parly shall have any obligations of any nature to the other hereunder or by
reason hereof (except that the provisions hereof that expressly survive such termination); or (i) waive
such objections (other than Reguired Removal ltems, which Seller shall cure on or before Closing) and
proceed foward the Closing without any ahatement of the Purchase Price; in which case all such
objections of Purchaser that Seller has refused to cure shall be waived by Purchaser (other than Required
Removal ltems). If Seller fails or refuses to remove or otherwise discharge any Required Removal ltem on
or before Closing, then Seller shall be in default under this Agreement and Purchaser shall be entilled to
seek and pursue all rights and remedies afforded to Purchaser for such default pursuant to the terms of
this Agreement, or, alternatively in such case, Purchaser may, in its sole discretion, proceed to Closing
and satisfy any then-outstanding Required Removal Item from the proceeds payable to Seller at Closing.
If Seller agrees in Ssller’s Title Response to cura any objection of Purchaser prior to Closing, and fails to
do so, then Seller shall not be in default under this Agreement {uniess such cobjection is a Required
Removal Item), but Purchaser may then on or before the Closing Date either {x} waive such objections
(other than Required Removal ltems, which Seller shall cure on or before Closing} and proceed with
Closing without any abatement of the Purchase Price; in which case all such objections of Purchaser that
Seller has refused to cure shall be waived by Purchaser (other than Required Removal ltems), or {y)
terminate this Agreement, in which event this Agreement shall be deemed canceled and become void and
of no further effect, and neither party shall have any obligations of any nature to the other hereunder or by
reasan hereof {except that the provisions hereof that expressly survive such termination).

{c} Purchaser's failure to deliver any such objection notice to Seller an or before the
end of the Initial Title Review Deadline shall constitute Purchaser's irrevocable acceptance of the Title
Commitment and the Survey (as defined below) and Purchaser shall be deemed to have unconditionally
waived any right to object {o any matters set forth therein; provided, however, notwithstanding the
foregoing or anything else in this Agreement to the contrary, Purchaser may, at any time prior to Closing,
notify Seller in writing of any objection to matters of {itle or survey first raised by the Title Company or the
surveyor from and after the date of Purchaser's initial title examination or the Survey (as defined herein),
as appiicable, or not atherwise actually known to Purchaser prior to the expiration of the Initial Title Review
Deadline. If Purchaser provides such a nctice to Seller, Seller and Purchaser shall have the same rights
and obligations with respect to such notice and objections as apply to the initial notice of objections given
by Purchaser pursuant to the terms of Section 3(b}, and the Closing shall be extended, if necessary, to
permit the parties to exercise their respective rights as provided herein.

{d) Purchaser shall have the right (but not the obligation), at Purchaser's expense, to
have a current survey of the Propery {the “Survey") prepared by a surveyor registered in the State of
Scuth Carolina selected by Purchaser,

() Any title or survey exceptions that appear in (i} {a) Exhibit B to the deed of the
Property (which deed includes other parcels not relevant to this Agreement} from Daniel Istand
Development Compary, Inc. to the City of Charleston dated June 18, 1997 and recorded in the Berkeley
County Register of Deeds Office in Deed Book 1092 at Pages 0292 through 0298, which is incorporated
herein by reference, (b) the Title Commitment, or (c) on the Survey {ather than Required Removal [tems,
which Seller shall be required to cure, and standard exceptions to be deleted from the final policy), and (i)
which are either not objected to by Purchaser, or waived hereunder by Purchaser, shall be deemed

‘Permitted Exceptions.”

fH Seller shall not be required to take or bring any action or proceeding or any other
steps to remove any defect in or objection to title or survey or to fulfill any condition precedent to
Purchaser's obligations under this Agreament or to expend any moneys therefor, nor shall Purchaser have
any right of action against Seller therefor, at law or in equity, except that, notwithstanding the foregoing or
anything else in this Agreement to the contrary, Seller shall, on or prior to the Closing, pay, discharge or
remove of record or cause to be paid, discharged or removed of record at Seller’s sole cost and expense
all of the following items (collectively, "Required Removal ltems™): (i} any and all real property taxes and
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real property assessments which constitute a fien against or otherwise encumber {itle to the Property
which would be delinquent if unpaid at Closing or are otherwise due and payable at Closing; and (/i) any
and all morgages, financing statements, security interests, judgment fens and mechanics liens
encumbering the Property. Required Removal ltems shall be cured and removed by Seller, at Seller's
sole cost and expense, prior to Closing with or without objection by Purchaser and shall in no event be
deemed Permitted Exceptions. Seller shall be permitted to satisfy Required Removal ltems from the
proceeds of the sale at the time of Closing.

4, Termination. If (i} this Agreement is terminated by Purchaser pursuant to its rights under
this Agreement (including, without limitation, pursuant to Sections 3, 6 or 16 hereof), and {ii) Purchaser is not
in default under this Agreement, then, upon such termination, neither party shall have any further obligations
under this Agreement except with respect to the obligations, if any, that expressly survive termination as
provided herein.

5. Reprasentations and Warranties,

{a) To induce Purchaser {o purchase the Property from Seller, Seller represents and
warrants to Purchaser, which representation and warranty shall be deemed to be re-made as of Closing and
shall survive Closing, as follows:

(i) Seller is a duly existing legal entity organized and existing under the laws of
its State of organization and has the power and authority to enter into this Agreement and to consummate the
transactions herein contemplated.

(i) Neither the execution and delivery of this Agreement, nor compliance with
the terms and conditions of this Agreement by Seller, nor the consuramation of the salg, constitutes or will
constitute a violation or breach of the arganizational documents of Seller.

{iif) The execution and delivery of this Agreement shall be approved by the
authorized representatives cf Seller and no further corporate action shall be required on the part of Seller to
consummate the transaction contemplated hereby.

(iv} The signatories of Seller executing this Agreement on behalf of Selier have
alt requisite authority to execuie this Agreement, and this Agreement, as executed, is valid, legat and binding
upon Seller.

(v) Seller is not a “foreign person”, as defined in the Intemal Revenue Code.
At Closing, if requested, Seller shall provide to Purchaser an affidavit to that effect.

(b) To induce Seller to sell the Property to Purchaser, Purchaser represents and
warrants {o Sealler, which representation and warranty shail be deemed to be re-made as of Closing and shall
survive Closing, as follows:

{i} Purchaser is a duly existing legal entity organized and existing under the
laws of its State of organization and has the power and authority to enter inio this Agreement and o
gconsummate the transactions herein contemplated.

(it) Neither the execution and delivery of this Agreement, nor compliance with
the terms and conditions of this Agreement by Purchaser, nor the consummation of the purchase, constitutes
or will constitute & violation ar breach of the organizational documents of Purchaser.

(iif) The execution and delivery of this Agreement shall be approved by the
authorized representatives of Purchaser and no further corporate action shall be required on the part of
Purchaser to consummate the transaclion contemplated hereby.
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{iv) The signatories of Purchaser executing this Agreement on behalf of
Purchaser have all requisite authority to execute this Agreement, and this Agreement, as executed, is valid,
legal and binding upon Purchaser.

(c) The provisions of this Section § shall survive Closing.

8. Additional Contingency. Purchaser intends to use the Property for the purpose of
depositing and managing dredge materials (*Purchaser's Infended Use™. As a result, in addition to any
cther conditions set forth in this Agreement, Purchaser's obligation to close and purchase the Property
shall he contingent upon the Purchaser being satisfied, in its sole discretion, of its ability to use the
Property for the Purchaser's Intended Use (collectively, the “Additional Confingency”). The Additional
Contingency is for the sole benefit of Purchaser and may only be waived in a writing signed by Purchaser,
If the Additional Contingency is not satisfied or waived by Purchaser on ar before the Closing Date, then
Purchaser, at its option, may elect, in its sole diseretion, to either: (i} terminate this Agreement, in which
event this Agreement shall be deemed canceled and become void and of no further effect, and neither
party shall have any chligations of any nature fo the other hereunder or by reasen hereof {except that the
provisions hereof that expressly survive such termination); or (ii} waive such unsatisfied Additional
Contingency and proceed toward the Closing without any abatement of the Purchase Price.

7. Development Agreement: The parties recognize that the Property is subject to the
Development Agreement among The Harry Frank Guggenheim Foundation, Danie! Island Development
Company, Inc. and the City of Charleston dated as of June 1, 1995, and recorded in the Berkeley County
ROD Office in Book 681 at Page 300, as amended by the First Amendment to Development Agreement
dated June 9, 1997, and recorded in said ROD Office in Book 1092 at Page 275, and as further amended
by the Second Amendment to Development Agreement dated November 24, 1998, and recorded in said
ROD Office in Book 1695 at Page 74, and as further amended by the Third Amendment to Development
Agreement dated March 8, 2000, and recorded in said ROD Office in Book 1831 al Page 187, and as
further amended by the Fourth Amendment to Development Agreement dated September 27, 2018, and
recorded in said ROD Office in Book 2307 at Page 275, and re-recorded in Book 2376 at Page 338, and
any subsequent amendments thereto (the “Development Agreement”). Purchaser shall have the right to
seek amendments to the Development Agreement and/or a rezoning of the Property in accordance with
applicable ordinances and agreements to facilitate Purchaser's Intended Use; provided, however,
notwithstanding the foregoing or anything else in this Agreement to the contrary, and unless otherwise
agreed to in writing by Seller or a duly-approved Ordinance approved by Seller, Seller shall not be
obligated to approve or otherwise consent to any such rezoning or amendments.

8. Access. Notwithstanding any other provision of this Agreement, the Deed shall be subject
to the following permitted exception regarding access to the Property: “Grantor shall not have any right of
access to the Property from any other properly of the Grantor. Grantee shall exclusively access the
Property from the Grantee's adjoining properties or from the Wando River.”

8. Closing. The closing of the purchase and sale transaction contemplated by this Agreement
{said closing, including any extension(s) thereof as herein provided, being referred to as the "Closing")
shall be held at the offices of Purchaser's attorney in Charleston, South Carolina, on or before 2:00 p.m.
{Eastern Time) on or before the date which is ten (10) business days after the Effactive Date of this
Agreement (said Closing date, including any extension(s) thereof as herein provided, being referred to as
the “Closing Bate™}, TIME BEING OF THE ESSENCE.

10. Possession. To the extent the Purchaser is not already in possession of the Property under
the License Agreement between Purchaser and Seller dated August __, 2017 (the “License Agreement”),
possession of the Property shall be delivered to Purchaser at the Closing, subject only o the Permitted
Exceptions.

M. Prorations. If the Purchaser is in possession of the Praperty under the License Agreement
prior to the month in which Closing occurs, then all rents, income, utilities and all other operating income
and expenses (the *Income and Expenses”) with respect to the Praperty, if any, for the month in which the
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Closing oceurs shall be the sole responsibility of the Purchaser. [f the Purchaser is not in possession of the
Property under the License Agreement prior to the month in which Closing occurs, then all Income and
Expenses shall be prorated as of the earlier of (i} the date on which the Purchaser takes possession of the
Property; or (i) the Closing Date. Subsequent to the Closing, if any Income and Expenses are actually
paid or received, Purchaser and Seller agree to make appropriate adjustments of Income and Expenses
after the Closing. Real estate and personal property taxes and other assessments with respect to the
Property for the year in which the Closing occurs shall be prorated as of the earlier of {i) the date on which the
Furchaser takes possession of the Property; or (i) the Closing Date. In the event of any special
assessments that are levied against the Property in the year of the Closing, such special assessments shall
be aliocated as follows: {a) Seller shall pay all special assessments relaled to improvements which have
been substantially completed on or before the earlier of (i) the date on which the Purchaser takes possession
of the Property; or (i} the Closing Date; and (b) Purchaser shall pay all special assessments related to
improvements which have not been substantially completed on or before the earlier of (i} the date on which
the Purchaser takes possession of the Property; or (ii} the Closing Date. The agreements of Seller and
Purchaser set forth in this Section shall survive the Closing, Notwithstanding the foregoing or anything else in
this Agreement to the contrary, any rollback taxes assessed against the Property under the rollback
provisions of Section 12-43-220(d)(4) of the Code of Laws of South Carclina 1976, as amended, shall be the
sole responsibility of Purchaser and shall not be prorated.

12 Closing Costs. Except as cotherwise expressly provided herein, Seller shall pay, on the
Closing Date, all of the cost of the preparation of the Deed (as defined herein) and customary Seller affidavits
and certifications, and any deed transfer taxes or deed stamps. Purchaser shall pay, on the Closing Date,
the cost of any title insurance policies or commitments, the cosi of a title search or abstract of the Property,
all recording costs, the cost of any inspections andfor surveys, and the Purchaser's loan closing costs and
fees, if any. Except as otherwise provided herein, each party shall pay its own attorneys' fees.

13. Seller's Obligations at the Closing. At the Closing, Seller shall deliver to Purchaser each of
the following documents:

(a) Beed. A Quitclaim Deed (the "Deed"), in a form mutually agreed upon by
Purchaser and Seller, executed by Seller conveying fee simple absolute title to the entire Property to
Purchaser subject to no exceptions other than the Permitted Exceptions.

(b} Foreign Person. An affidavit of Seller cerlifying that Seller is not a "foreign person,”
as defined in the Federal Foreign Investment in Real Properly Tax Act of 1980, and the 1984 Tax Reform
Act, as amended.

{c) Owner's Affidavit. An executed affidavit or other document acceptable to Seller and
the Title Company in issuing the Owner's Policy without exception for possible lien claims of mechanics,
taborers and materialmen or for parties in possession, as applicable; provided, however, any such affidavit
or other document shall exclude (and Seller shall not indemnify Purchaser or the Title Company against)
any liens, encumbrances or litle exceptions created by Purchaser or any other person or entity (other than
those unilaterally created by the Seller or those arising from the unifateral acts or omissions of Seller) or
otherwise arising by reason of acts of Purchaser or any other person or entity (other than those unilaterally
created by Seller or those arising from the unilateral acts or omissions of Seller).

(d) Withholding Tax. An affidavit with respect to the withholding tax as required by the
State.

(e) Mortgage Payoff. Seller shall deliver to Purchaser’s attorney any information
necessary for Purchasers attomey to obtain a payoff letter from any morlgagee of record. Seller
understands and agrees that the closing proceeds will be applied to terminate any mortgage or record prior to
any disbursement being made to Seller.

4] Closing Statement. A closing statement setting forth the allocation of closing costs,
purchase proceeds, etc.
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(g) Evidence of Authority. If the seller is a legal entity, such consents and
authorizations as Purchaser may reasonably deem necessary to evidence authorization of Seller for the sale
of the Property, the execution and delivery of any documents required in connection with Closing and the
taking of all action to be taken by the Seller in connection with Closing.

{h) Other Documentation. Such other documents as may be reascnable and
necessary in the opinion of the Purchaser or its counsel to consummate and close the purchase and sale
contemplated herein pursuant to the terms and provisions of this Agreement,

14, Purchaser's Obligations at the Closing. At the Closing, Purchaser shall deliver to Seller the
following:

{a) Purchase Price. The balance of the Purchase Price by wire transfer of immediately
available U.S. funds.

{h) Closing Statement. A closing statement setting forth the allocation of ¢losing costs,
purchase proceeds, elc.

{c) Evidence of Authority. If the Purchaser (or its assignee) is a legal entity, such
consents and authorizations as Seller may reasonably deem necessary to evidence authorization of
Purchaser for the purchase of the Property, the execution and delivery of any documents reguired in
connection with Closing and the taking of all action to be taken by the Purchaser in connection with Closing.

(d) Other Documentation. Such other documents as may be reasonable and
nacessary in the opinion of the Seller or its counsel fo consummate and close the purchase and sale
contemplated herein pursuani to the terms and provisions of this Agreament.

15, Conditions Precedent to Purchasers Obligations. Purchaser's obligations at Closing
(including, but not limited to, the disbursement of proceeds and documents) are subject to the issuance of a
title commitment “marked down” through Closing, subject only to the Permitted Exceptions.

16. Condemnation. K, prior to the Closing, action is initiated to take any of the Property by
eminant domain proceedings or by deed in lieu thereof, Purchaser may either (a) terminate this Agreement,
or {b} consummate the Closing, in which latter event the award of the condemning authority shall be assigned
{o Purchaser at the Closing.

17. Defauit. If any party breaches this Agreement, then the non-breaching party shall have the
right to seek and pursue any and all rights and remedies available at law and/or in equity. Each Party (the
“Non-Defaulting Party"} hereby agrees that prior to its exercise of any rights or remedies as a result of any
default or alleged default by the other Parly (the “Defaulting Party”}, the Non-Defaulting Party will first
deliver written notice of said default to the Defaulting Party, and if the Defaulting Party so elects, the
Defaulting Party shall have the opportunity, but nof the obligation, to cure such default within ten {10) days
after the Defaulting Party's receipt of such notice, and, if necessary, the Closing Date shall be exiended to
the end of such cure period.

18. Notices: All notices, demands and requests which may be given or which are required to
be given by either party to the other under this Agreement, and any exercise of a right of termination
provided by this Agreement, shall be in writing and shall be deemed effective when either: (i) delivered in
person to the address set foith below for the party o whom the notice was given; (i) three (3) business
days after having been sent, by certified mail, return receipt requested, addressed to the intended
recipient at the address specified below; or (i} at noon of the business day next following after having
been deposited into the custody of a nationally recognized overnight delivery service, addressed to such
parly at the address specified below. Notwithstanding the foregoing, any notices, responses, and
objections permitted under Section 3(h} or 6 of this Agreement shall be in writing and shall he deemed
effective immediately if sent during regular business hours or at 8:00 a.m. local time on the next business
day following an after-hours, weekend or holiday notice sent by electronic mail, provided that receipt for
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such electronic mail is verified by the sender. Any notice sent as required by this Section and refused by
recipient shall be deemed delivered as of the date of such refusal. For purposes of this Section, the
addresses and electronic mail addresses of the parties for all notices are as follows {unless changed by
similar notice in writing given by the particular person whose address is to be changed):

If o Seller:

City of Charleston

Attention: Real Estate Management
2 George Street, Suile 2601
Charleston, SC 29401
carduccic@charleston-sc.gov

with a copy to:

City of Charieston

Attention: Legal Department

50 Broad Street

Charleston, SC 29401
cantwellf@charleston-sc.gov and
mcaueeneyd@charleston-sc.gov

If to Purchaser:

South Carolina State Ports Authorily

Attention: Stan Van Ostran, Senior Vice President
176 Concord Street

Charleston, SC 29401

with a copy (o

Willoughby & Hoefer, P.A.

Altention: Randy Lowell, SCPA General Counsel
151 Meeting Street, Suite 325

Charleston, SC 29401
RlLowell@Willoughbyhoefer.com

and with a copy to:

Nexsen Pruet, LLC

Aftention: George J. Bullwinkel, 1li, Esquire
205 King Street, Suite 400

Charleston, SC 29401
gbullwinkel@nexsenpruet.com

Any counsel designated above or any replacement counse! which may be designated respectively by
gither party or such counsel by writtén notice to the other party is hereby authorized to give notices hereunder
on behalf of its respective client.

18. Real Estate Commissions. Seller represents and warrants to Purchaser that Seller has not
dealt with any broker, cansultant, finder or like agent who might be entitled to a commission or
compensation on account of introducing the parties hereto, the negotiation or execution of this Agreement
or the closing of the transactions contemplated hereby. Likewise, Purchaser represents and warrants to
Seller that Purchaser has not dealt with any broker, consultant, finder or like agent who might be entitled
to a commission or compensation on account of introducing the parties hereto, the negotiation or
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execution of this Agreement or the closing of the transactions contemplated hereby.

20, Successors and Assigns; Agsignment. This Agreement shall bind and inure to the benefit of
Seller and Purchaser and their respective successors and assigns. No Party to this Agreement shall assign
this Agreement (and/or its rights and/or obligations under this Agreement) without prior written consent of the
other Parties.

21, Aftomeys' Fees. In the event it becomes necessary for either Parly hereto to file sult to
enforce this Agreement or any provision contained herein, the Party prevailing in such suit shall be entitled to
reeover, in addition to all other remedies as provided herein, reasonable attorneys' fees, paralegal fees and
cost incurred in such suit at trial, appellate, bankruptcy and/or administrative proceedings.

22, Future Onerations: Condition of Property. Other than the License Agreement, after the
Effective Date, Seller shall not enter into any leases, easements, restrictive covenants or other documents
directly covering the Property without the prior written consent of the Purchaser,

23. Miscellaneous. This Agreement may be executed in muitiple counterparts, each of which
shall be deemed an original but all of which, taken together, shall constitute the same instrument, and it shall
not be necessary to produce or account for more than one such counterpart in making proof of this
Agreement. All exhibits referenced in this Agreement are incarporated into this Agreement and made a part
hereof. If any provision of this Agreement is held to be illegal, invalid or unenforceable under present or
future laws, such provision shall be fully severable; this Agreement shall be construed and enfarced as if
suich illegal, invalid or unenforceable provision had never comprised a part of this Agreement, and the
remaining provisions of this Agreement shall remain in full force and effect and shall not be affected by such
ilegal, invalid, or unenforceable provision or by its severance from this Agreement. This Agresment shall be
govemed by the laws of the State of South Carglina. All of the parties to this Agreement have participated
freely in the negotistion and preparation hereof, accordingly, this Agreement shall not be more strictly
construed against any one of the patties herete. The captions and headings used in this Agreement are for
convenience only and do not in any way limit, amplify, or otherwise modify the provisions of this Agreement,
This Agreement embodies the entire agreement between the parties relative to the sale of the Property by
Selier to Purchaser, and there are no oral ar written agreements between the parties, nor any representations
made by either parly relative to the sale of the Property by Seller to Purchaser, which are not expressly set
forth herein. This Agreement may be amended only by a written instrument executed by the parly or parties
to be bound thereby. TIME IS OF THE ESSENCE of this Agreement; however, if the final date of any period
which is set out in any provision of this Agreement falls on a Saturday, Sunday or legal holiday under the laws
of the United States or the Slate of South Carolina, then, in such event, the time of such period shall be
extended to the next day which is not a Saturday, Sunday or legal holiday. Unless otherwise specified, all
referenees in this Agreement to “day” or “days” shall mean a calendar day or calendar days. The term
“business day” as used herein shall mean any day other than a Saturday, Sunday or legal holiday under the
laws of the United States or the State of South Carolina, and the term "business hours™ as used herein shall
mean any time between 8:00 a.m. (Eastern time) and 5:00 p.m. {(Eastern time) on a business day.

24, *AS-IS" SALE OF PROPERTY. Fxcept as is expressly set forth in this Agreement or the
Closing documents to the contrary, Purchaser is expressly purchasing the Property in its existing condition
“AS IS, WHERE IS, AND WITH ALL FAULTS" with respect to all facts, circumstances, conditions and
defects, and, except as is expressly set forth in this Agreement or the Closing documents to the contrary,
Seller has no obligation to determine or correct any such facts, circumstances, conditions or defacts or to
compensate Purchaser for same. Without limiting the generality of the foregoing, except as otherwise set
forth herein (including the representations and warranties in Section 5(3) above), Purchaser
acknowledges that Sefler has made no representations, warranties or covenants as to the compliance of
the Property with any federal, state, municipal or local statutes, laws, rules, regulations or ordinances,
including, without limitation, those peraining to construction, rent control, building and heaith codes, land
use (or permits issued in connection therewith), zoning, lead paint, urea formaldehyde foam insulation,
asbhestos, hazardous or toxic wastes or substances, pollutants, contaminants or other environmental
matters. Except as otherwise set forth herein (including the representations and warranties in Section 5{a)
above), Seller shall not be liable or hound in any way for any verbal or written statements, representations,
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or information peraining to the Property furnished by any agent or employee of Seller, ar any other
person. It is understood and agreed that all prior and contemporaneous representations, statements,
understandings and agreements, oral or written, between the parties relating to the sale of the Property by
Seller to Purchaser are merged in this Agreement, which alone fully and completely expresses their
agreement, and that the same is entered into after full investigation, neither party relying on any statement
or representation or warranty not embodied in this Agreement made by the other. The provisions of this
Section 24 shall survive the Closing or earlier termination of this Agreement or the Closing Date and shall
not be deemed ta have merged into any of the documents executed or delivered at the Closing.

Remainder of intentionally blank.
Signatures on following page.
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[SIGNATURE PAGE TO PURCHASE AND SALE AGREEMENT]

For good and valuable consideration, the parties hereto have caused this Agreement to be executed under seal by
persons duly empowered to hind the parties to perform their respective obligations hereunder the day and year set forth below

their respective signatures,

Signature of Witness #1
Print Name of Witness #1:

Signature of Witness #2
Print Name of Witness #2;

élgnatﬁg of Witness é
Prin Name of Wit
it TGO,

S‘l’f l./

Signature of Witness #2
Print Name of Witness #z:Cﬂ\

SELLER:

CITY OF CHARLESTON

By:

Name: John J. Tecklenburg
Title:  Mayor
Date Signed by Seller; , 2017

PURCHASER:

SOUTH CAROLINA STATE PORTS AUTHORITY

By:
Name: /P ﬂ!
Title: _Se. UR 2 C&o
\9 Date Signed by Purchaser: __ £ =& 2017

-10-
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REAL ESTATE COMMITTEE
GENERAL FORM

TO: Real Estate Committes DATE: _August 15, 2017

FROM: _Frances Cantwell __. DEPT: _BFRC

ADDRESS: Magnolia TIF District

T™S: multiple

PROPERTY OWNER:

— - IV . oy —

Request approval for the Mayor to execute the Amendad and Restated

Public Improvements Infrastructure Agreement gaveming the

expanditure of TIF funds for public Infrasiructure Improverents in the

Magnolla development. The agreement requires the developer, Ashley

River Inveslors, LLC, to construct the City's public service facllity,

whareupon the 99 year lease the City has on Milford Streat facility can
ACTION REQUEST: be terminated.

ORDINANCE: is an ordinance required? Yes No

COORDINATION: The request has been coordinated with:

All supporting documentation must be included

Department Haad
Legal Departmant
Chlef Financlal Officer

Director Real Estate
Management

FUNDING: Was funding nesded?  Yes [Ldlne [X}
If yes, was funding previously approved?*  Yes No
*If approved, provide the foliowing: DeptDiv. Acct:

BalenceinAccount __ =~~~ Amount needed for this ftem

NEED: |dentify any critical ime constraint{s).

*Commerclal Properly and Community & Houslng Development have an
additional form.



COMMERCIAL REAL ESTATE FORM

TO: Real Estate Committes DATE: _August 15, 2017
FROM: Frances Cantwell DEPT: BFRC

ADDRESS: Magnolla TIF District

TMS: muitiple o
PROPERTY OWNER: multiple

- s PR

Requast approval for the Mayor to execute the Amended and Restated
Public Improvemeants Infrastructure Agreement goveming the
expenditure of TIF funds for public infrastructure improvements In the
Magnolia development. The agreement requires the developer, Ashley
River Investors, LLC, to construct the City’s public service facility,
whereupon the 88 year lease the City has on Milford Street facility
ACTION REQUEST: _be terminaled. ) _

ORDINANGE: 1s an ordinance required? Yes (2] No

ottt s g e b

ACTION: What action [s being taken on the Property mentioned?

Sell
ACQUISITION {Pr:;srtyowmr) Purchaser

DONATION/TRANSFER
Donaled By:

FORECLOSBURE

Tams: -

@ PURCHASE
Tarma:

@ GONDEMNATION
orma;

5] o

Termsa:

e —— . s o 5 mene [ER—— - N - —.

SALE 1Pm§°w m“ar} Ptll‘l:h!lnl’

NON-PROFIT QRG, plsase nama
Tems:

@ OTHER
Terms:




COMMERCIAL REAL ESTATE FORM

EASEMENT f e Oumery Grantos

[O] permanent | .

Termsa:

@ TEMPORARY

(] LEASE Lassor: Lessee:

Tarms: _ _ —_— ——

[O] rewewar
Tenms:
ANMENDMENT

Tarma: B , I o

improvement of Proparty
OCwner: City of Charleston

Tarms:

The amendment requires the developer o give the Clty 3
years advance notice of termination of the Mitlord Street
tease. If the new facillty is not on line at the end of the 3 year
notice, the lease continues until 60 days after the new facllity
has recelved a Cerlificate of Occupanicy, The amended
agreement also updates the name and addresses of the
parties who are requirsd to get notices under the agreemant.

BACKGROUND CHECK:
propeity, has a background check been completed?

Yes@un@wA

Results:

i e . amm - o, [ I

3 S .
Signature: _{ ../, . ( L i e

Diractor Rez| Estate Management

ADDITIONAL: Please identify any partinent detail {(Clauses, Agreement Ternms,
Repeals, ete.} ragarding City Property.

IfProperty A;:iion Requostls for the ;;!e or [ease of clty



Ratitication
Number,

AN ORDINANCE

AUTHORIZING THE MAYOR TO EXECUTE ON BEHALF OF THE CITY AN AMENDED
AND RESTATED PUBLIC INFRASTRUCTURE IMPROVEMENTS AGREEMENT WITH
ASHLEY RIVER INVESTORS, LLC PERTAINING TO THE CONSTRUCION AND
FUNDING OF PUBLIC INFRASTRUCTURE IMPROVMENTS IN THE CHARLESTON
NECK REDEVELOPMENT PROJECT AREA WITH TAX INCREMENT FUND BOND
PROCEEDS AND TAX INCREMENT FUND REVENUES.

BE IT ORDAINDED BY THE MAYOR AND COUNCILMEMBERS OF CHARLESTON, IN
CITY COUNCIL ASSEMBLED:

Section 1. The Mayor is hereby authorized to execute on behalf of the City an Amended and
Restated Public Infrastructure Improvements Agreement with Ashley River Investors, LLC,
which Agreement pertains to the construction and funding of Public Infrastructure
Improvements, as set out in said Agreement, in the Charleston Neck Redevelopment Project
Area with Tax Increment Fund Bond Proceeds and Tax Increment Fund Revenues, a copy of
said Amended and Restated Public Infrastructure Improvements Agreement being attached
hereto and incorporated herein by reference.

Section 2.  This Ordinance shall become effective upon ratification.

Ratified in City Council this day of
In the Year of Our Lord, 2017, in
the Year of the Independence of the

United States of America.

John J. Teckienburg, Mayor

ATTEST:

Vanessa Turner Maybank,
Clerk of Councii




AMENDED AND RESTATED PUBLIC INFRASTRUCTURE IMPROVEMENTS
AGREEMENT

THIS PUBLIC INFRASTRUCTURE IMPROVEMENTS AGREEMENT (this
"Agreement") is made effective as of the day of , 2015 (the “Effective Date),
by and between the CITY OF CHARLESTON, ¢ SOUTH CAROLINA a South Carclina municipal
corporation (the "City"), and ASHLEY RIVER INVESTORS, LLC, a South Carolina limited
liability company, its successors and assigns (collectively, the "Developer“). The City and the
Developer are sometimes referred to individually as a "Party" and together as the "Parties" as
the context may require.

RECITALS

1. This Agreement replaces and supersedes in full that certain Development and
Public Infrastructure Improvements Purchase Agreement effective as of the 1st day of December,
2007 by and between the City and the Present Owner (as defined below), the Present Owner’s
rights under which terminated pursuant to Agreement dated April 20, 2011 between the City and
the Present Owner.

2. Pursuant to the “Tax Increment Financing Law” codified at Title 31, Chapter 6,
Code of Laws of South Carolina, 1976 as amended (the “TIF Act”) the City is authorized to
establish redevelopment project areas, issue obligations to carry out a redevelopment project and
pay redevelopment project costs, each as defined in the TIF Act. The City Council of the City
(“City Council”) by ordinance (the “TIF Ordinance”) adopted December 21, 2004 established
the Charleston Neck Redevelopment Project Area (the “TIF District”). The Redevelopment Plan
attached to the TIF Ordinance describes the expectation that certain public improvements will be
funded by TIF Revenues (as defined in the MOU defined below) or will be financed by borrowings
secured by a pledge of revenues generated by the TIF District and the Assessments (as hereinafter
defined) generated in the Improvement District (as hereinafter defined).

3. Ashley I, LLC and Ashley II of Charleston, LLC (collectively the “Present
Owner”) owns, in fee simple approximately 90% of the 210.52 acres of property, which 210.52
acres of property is more particularly described in Exhibit A attached hereto and made a part
hereof (the “Property”). The entirety of the Property is situated within the TIF District. The
portion of the Property owned by Present Owner is herein referred to as the “Present Owner’s
Property”. Pursuant to the Municipal Improvements Acts of 1999, Title 5, Chapter 37 of the Code
of Laws of South Carolina, 1976 as amended (the “Municipal Improvements Act™) the City has
pursuant to an ordinance enacted by the City Council on July 17, 2007, (the “MID Ordinance®)
designated the Property as a Municipal Improvement District referred to as the “Magnolia
Improvement District” (the “Improvement District”).

4. The City Council amended the TIF Ordinance by an ordinance approved on July 8,
2014 to among other things extend the term of the TIF District.

5. Magnolia/ARC Lender, LLC (“Lender”) holds a note secured by, inter alia, the
Present Owner’s Property. The note is in default and Lender may foreclose upon or otherwise
acquire all or portions of the Present Owner’s Property. It is the Developer’s intention to acquire
from Lender or the Present Owner from time to time all or portions of the Present Owner’s
Property.

6. After acquisition of all or portion of the Present Owner’s Property, the Developer
proposes to develop all or portions thereof in multiple phases (or convey portions of such Property
to third parties for development consistent with and subject to this Agreement). In anticipation of
such redevelopment, the City and Developer entered into a Memorandum of Understanding and
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Agreement (“MOU”) a copy of which is attached as Exhibit E which was approved by Resolution
of the City Council dated July 8, 2014 and amended by ordinance adopted August 18, 2015.

7. In conjunction with the development of all or portions of the Property, subject to
the terms and conditions hereof, the Developer will undertake certain improvements, which
improvements are set forth on Exhibit B attached hereto and made a part hereof (collectively the
“Public Infrastructure Projects” and individually as the context may require a “Public
Infrastructure Project”). The TIF Ordinance and the MID Ordinance describe revenue bonds to
be issued to defray the cost of a portion of such Public Infrastructure Project (““TIF Bonds™ and
“MID Bonds,” respectively). The TIF Ordinance and the MID Ordinance, as currently amended
and to be amended in the future, describe certain public infrastructure improvements to be
undertaken within the Improvement District and therefore within the TIF District.

8. The parties intend that certain of the costs to be incurred by Developer (or
Developer Affiliate) in connection with the remediation, engineering, design, permitting,
construction (including construction management fees as set forth in Exhibit B)and equipping of
the Public Infrastructure Projects (collectively the “Public Infrastructure Costs”), which shall
include all types of costs eligible for reimbursement under applicable law, will be funded from the
proceeds available from TIF Bonds (“TIF Bonds Proceeds™ as hereinafter defined) and Excess
TIF Revenues (as defined in the MOU). In addition, funds advanced by Developer for Public
Infrastructure Costs will be reimbursed from the TIF Bonds and Excess TIF Revenues. The
estimated Public Infrastructure Costs are set forth on Exhibit B attached hereto.

9. The City is willing to facilitate the reimbursement described above to the Developer
and/or Developer Affiliate from the TIF Bond Proceeds and Excess TIF Revenues for such Public
Infrastructure Costs and to disburse TIF Bond Proceeds and Excess TIF Revenues on the terms
and conditions hereinafter set forth.

10.  In order for Developer to successfully develop the Property and in order for the
City to successfully issue the TIF Bonds, in accordance with the Improvement Plan (as defined
herein) and the MOU, it is necessary that the TIF Ordinance, the MID Ordinance and related
ordinances heretofore passed by the City Council be amended in accordance with the requirements
hereinafter set forth; and Developer’s and the City’s obligations set forth in this Agreement are
conditioned upon such TIF Bonds being issued and such modifications being accomplished by
properly adopted City Council ordinances.

11. In comnection with the City’s issuance of TIF Bonds, it is necessary that the City
Council by ordinance (the “Bond Ordinance”) approve such TIF Bonds and it is further necessary
that a successful financing of the TIF Bonds be accomplished.

12.  One or more of the TIF Bonds series may be secured, at Developer’s election, by
the Assessments.

13.  The parties intend to enter into one or more supplemental amendments or
addendums to this Agreement in connection with the issuance of TIF Bonds.

NOW, THEREFORE, for and in consideration of the premises, the mutual covenants

contained herein, and other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the parties hereto agree as follows:
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ARTICLE I - RECITALS

Section 1.1  The foregoing Recitals are incorporated into and made a part of this
Agreement.

ARTICLE II - DEFINITIONS

Section 2.1 Defined Terms. In addition to the terms defined in the Recitals and
elsewhere herein, the following terms shall have the meanings specified herein:

"Applicable Requirements" shall mean, collectively, all requirements contained in this
Agreement, the Indenture, the Construction Documents, all City standards and requirements for
publicly dedicated infrastructure improvements, and all applicable and duly enacted federal, state,
county and City laws, codes, ordinances, rules, regulations, approvals, and permits (all as may
have been modified by any documents applicable to the Property, including without limitation any
subsequent Development Agreement executed pursuant to §6-31-160 of the Code of Laws of South
Carolina, as amended). The Applicable Requirements shall not include the City procurement code.

"Approved Reviewing Consultant” means an engineer, geotechnical specialist, or other
type of consultant ("Reviewing Consultant") whose services are determined by one of the parties
to be useful in connection with technical reviews associated with City action on Development
Permits, whose qualifications meet the City's requirements for such services and who has been
approved by the City. The Developer shall have the option, from time to time, to submit a list of
qualified Reviewing Consultants to be pre-approved by City. The Approved Reviewing
Consultant, when retained, will perform functions otherwise required to be performed by the City,
including reviewing designs and plans, inspecting construction and determining satisfaction of
project requirements; however, all final approvals shall be made by the City. The City shall
approve those Reviewing Consultants who meet the City's qualification requirements. The costs
of the Approved Reviewing Consultant shall be included within Public Infrastructure Cost.

"Assessments” means those assessments to be levied against tracts and lots within the
Improvement District for the purposes provided for in the Municipal Improvements Act of 1999,
Title 5, Chapter 37 of the Code of Laws of South Carolina, as amended, specifically Section 5-37-
30 as established by the MID Ordinance, as modified pursuant to §3.1 herein.

"City Project Manager" shall mean the individual appointed by the City who is responsible
for coordinating the City's obligations and rights under this Agreement and who is responsible for
coordinating all City responses to Developer's applications for Development Permits, for assisting
Developer with the application and review process for Development Permits and for obtaining
timely and unified City responses to Developer’s requests for approvals, permits and consents. The
City Project Manager shall be a City employee and Developer shall be entitled to rely on the
authority of the City Project Manager to act on behalf of the City in obtaining such approvals,
permits and consents unless the City Ordinances explicitly provide otherwise. The costs of the
City Project Manager shall be included as a Public Infrastructure Cost and shall not exceed
$150,000 annually and shall not exceed 1% in the aggregate of the total approved budget
established pursuant to Section 5.7. All of the City Project Manager’s time shall be dedicated to
the redevelopment of the Improvement District, unless the parties to this Agreement agree
otherwise, in which case the costs shall be prorated based upon an ailocation formula agreed to
between the parties.

NPCHARI:2181673.3



"Construction Documents" shall mean, collectively, the Plans, and all construction
budgets, engineering reports, Design Professional contracts, construction management
agreements, contracts for environmental services and remediation, supply contracts, construction
contracts, project schedules, and other documentation pertaining to the design, equipping, and
construction of the Public Infrastructure Projects (but not including any construction financing
documents with third party construction loan lenders, if any), each as may be amended from time
to time in accordance herewith.

“Construction Fund” shall mean a fund established into which TIF Bond Proceeds and
Excess TIF Revenues are deposited in order to reimburse Developer for and/or pay directly Public
Infrastructure Costs.

"Design Professional" means the properly licensed architects and/or engineers engaged by
the Developer for a Public Infrastructure Project as further described in Section 5.13 of this
Agreement.

"Developer Affiliate" shall mean any entity owned in whole or part by Developer or by
any entity that controls, is controlled by, or is under common control with Developer.

"Development Permits” includes a building permit, zoning permit, subdivision approval,
rezoning certification, special exception, variance, certificate of occupancy, municipal separate
storm sewer system (MS4) permit and/or any other official action of the City having the effect of
permitting all or portions of the Project or use of all or portions of the property.

"Disbursement Request" has the meaning set forth in Section 6.2 of this Agreement.

“Indenture” shall mean the master trust indenture, if any, as may be modified or
supplemented by one or more supplemental indentures.

"Improvement Plan" shall mean that certain Improvement Plan (as amended from time to
time) for the Improvement District, a copy of which is attached as Exhibit C and made a part of
this Agreement.

"Plans" shall mean the final plans and specifications, including all drawings and design
calculations, prepared by a Design Professional and approved by the City in accordance with the
procedures set forth in Section 8.2 with respect to a Public Infrastructure Project or portion thereof.

"Project Schedule” has the meaning set forth in Section 5.5 of this Agreement.

"Reimbursement Resolution” shall mean the City of Charleston Resolution Number 2014-
08 dated July 15, 2014, as amended.

ARTICLE I1I - CONDITIONS TO THE DEVELOPER’S OBLIGATIONS HEREUNDER
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Section 3.1 Modification of TIF Ordinance, MID Ordinance and Related
Ordinances and Documents. The respective obligations of the Developer and City hereunder
are conditioned upon, among other conditions set forth in this Agreement, the following:

6)) Adoption by City Council of an ordinance modifying the Improvement
Plan as agreed upon between the City and Developer;

(ii) Adoption by the City Council of an ordinance eliminating the MID Bonds
and clarifying that the purpose of the Assessments is to act only as security for the TIF Bonds at
Developer’s election and for no other purpose;

(i)  Agreement of Developer and City that, with respect to future issuance of
TIF Bonds, at such time as TIF Revenues exceed 102% of the current bond year’s principal and
interest payment such excess shall transfer to the Construction Fund for reimbursement of the
Developer of Project Infrastructure Costs (such agreement being subject to the obligations
imposed by purchaser of such TIF Bonds);

(iv)  The City’s commitment to issue subsequent series of TIF Bonds in order
to finance Public Infrastructure Costs, recognizing that the principal amount of such future
issuance of TIF Bonds is dependent upon such factors as the income stream securing such
borrowings as well as interest rates then prevailing;

(v) The Developer recommends to the City the assessment method for
calculating the Assessments among the various tracts and [ots within the Improvement District
and an ordinance is adopted by the City amending those provision of the MID Ordinance to
include this assessment methodology;

(vi)  Developer’s acquisition of title to (or a valid easement or other right to
construct upon) the portion or portions of the Property on which a Public Infrastructure Project is
to be located.

(vii) Adoption of an amendment to the Reimbursement Resolution clarifying
that Developer may be reimbursed from Excess TIF Revenues and that the amount of approved
Public Infrastructure Costs is the amount set forth on the attached Exhibit B and the maximum
amount of TIF Bonds to be issued is $149 million.

ARTICLE IV

Section 4.1  In connection with the issuance of TIF Bonds, Developer and the City shall
have the right, upon mutual agreement, to designate additional Public Infrastructure Projects (the
existing Public Infrastructure Projects listed on Exhibit B) in accordance with the Improvement
Plan and shall enter into an amendment or addendum hereto or a separate agreement in form and
substance equivalent hereto; provided however that TIF Bond Proceeds and Excess TIF Revenues
shall first be applied to Public Infrastructure Projects listed on Exhibit B. Provided that Developer
is not in default hereunder or with respect to any Assessments, the City shall proceed with the
issuance of such subsequent series of TIF Bonds contemplated under the MOU for the continued
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development of the Property in accordance with the Improvement Plan. The TIF Bond Proceeds
and Excess TIF Revenues (and revenues from the Assessments imposed upon the Property) shall
not be used by the City for any purposes other than as provided hereunder.

Section 4.2  The City agrees to deposit all TIF Bond Proceeds and Excess TIF Revenues
generated by the TIF District into the Construction Fund established for Public Infrastructure
Costs, including the reimbursement of Developer for Public Infrastructure Costs and to apply such
TIF Bond Proceeds and Excess TIF Revenues for such purposes. Excess TIF Revenues shall be
made available hereunder for payment or reimbursement of Public Infrastructure Costs paid or
incurred by Developer or any other Developer Affiliate to the extent that such amounts have not
been reimbursed. As a final distribution prior to dissolution of the special tax allocation fund as
described at Section 31-6-70 of the TIF Act, any funds remaining in such Construction Fund shall
be applied to reimburse Developer or any other Developer Affiliate as described in the preceding
sentence to the extent such reimbursement shall not previously have been made. The
reimbursements contemplated in this Agreement will include the amount of Assessments
(including imputed interest thereon at the interest rate of the most recently issued TIF Bonds) paid
by Developer with respect to the TIF Bonds. Beginning with the first year that any Assessments
are payable with respect to the TIF Bonds and continuing each year thereafter, Developer shall be
required to deliver to the City a written report indicating which amounts of the Assessments for
the applicable year are being paid by Developer or any other Developer Affiliate and are therefore
potentially reimbursable under this Agreement. Such annual report shall also indicate any imputed
interest to date that is applicable to previously paid Assessments as provided above.

Section 4.3  City agrees that any proceeds of Assessments imposed within the
Improvement District, or proceeds of loans to the City or bonds issued by the City to be paid or
secured in part from assessments imposed thereon (including without limitation the TIF Bonds),
shall not be used by the City for any purposes other than as provided under this Agreement or as
otherwise agreed by the parties.

ARTICLE V- CONSTRUCTION REQUIREMENTS

Section 5.1 Responsibilities with Respect to Construction.

(a}  Developer (or Developer Affiliate) shall cause all work performed by it with respect
to the construction of Public Infrastructure Projects to be conducted in a good workmanlike and
commercially reasonable manner. The Developer shall retain at all times adequate staff or
consultants to administer and coordinate all work related to the design, engineering, acquisition,
construction, and installation of the Public Infrastructure Projects. Pursuant to Sections 5.5 and
5.7 of this Agreement, the Developer and City shall meet prior to commencement of construction
of each phase of the Public Infrastructure Projects and develop a schedule and budget for each
such phase. The City shall make available TIF Excess Revenues and the TIF Bond Proceeds for
reimbursement of Public Infrastructure Costs as set forth herein.

(b)  Developer shall be paid a construction management fee as set forth in Exhibit B.

(c)  Public Infrastructure Projects identified on Exhibit B will be undertaken by
Developer, and the Public Infrastructure Costs incurred in connection as set forth in Exhibit B

-6 -
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therewith shall be reimbursed and/or directly paid from the TIF Bond Proceeds and Excess TIF
Revenues in accordance with the terms of this Agreement.

(d)  Upon written agreement of the City and Developer, Exhibit B may be amended
from time to time to change individual Public Infrastructure Projects provided that such change
does not compromise the economic viability of the Property and TIF Bonds as a whole. In addition,
additional Public Infrastructure Projects may be added to Exhibit B from time to time at the request
of the City or Developer upon written agreement of the City and Developer. Afier reimbursement
of the Developer for the Public Infrastructure Costs incuired pursuant to and in the priority
described in ARTICLE II of the MOU, the next $500,000 in TIF Bond Proceeds or Excess TIF
Revenue shall be applied to construction of a community center in the neighborhood of Rosemont,
although the actual construction of the community center shall not be the responsibility of
Developer.

Section 5.2 Compliance with Applicable Requirements. Developer shall construct
the Public Infrastructure Projects that are undertaken in accordance with Applicable Requirements.
The Developer shall obtain all necessary permits and approvals prior to commencing construction
of any portion of an individual Public Infrastructure Project, and promptly thereafter shall
commence and diligently pursue the completion of the approved portion of the Public
Infrastructure Project in accordance with all Applicable Requirements and the timetable
established pursuant to 5.5.

Section 5.3 Approval of Plans. The Developer shall cause all Plans to be prepared for
the Public Infrastructure Projects by a Design Professional, duly licensed and in good standing in
the State of South Carolina, and submitted for the City's prior written approval in accordance with
the City's requirements and procedures as set forth in Section 8.2. The City shall not be obligated
to make any disbursements hereunder with respect to a Public Infrastructure Project or portion
thereof until the City has approved the Plans for the applicable Public Infrastructure Project or
portion thereof, provided that design costs shall be reimbursed prior to approval of the Plans and
prior to approval of the Schedule of Values (as defined in Section 5.7 below) for the applicable
Public Infrastructure Project. The City's approval of the Plans shall not be deemed to waive the
obligation of the Developer and/or the Design Professional to provide amendments to the Plans so
that the Plans comply with Applicable Requirements if it is reasonably determined by the City that
any such Plans do not comply. The Developer shall promptly provide to the City copies of each
set of the Plans as required by the City's building codes and requirements and one reproducible
copy of each set of the approved Plans, which shall become the property of the City, at no cost to
the City. The Developer may not materially modify or amend the Plans approved by the City
without the prior written consent and approval of the City as provided herein. For purposes of this
Section 5.3, a material modification or amendment of the Plans for a Public Infrastructure Project
shall be any change or changes which (a) involves a cost increase the greater of more than $250,000
or 15 percent in aggregate of the cost of the particular Public Infrastructure Project, (b} impairs the
structural integrity or configuration of the Public Infrastructure Project, or (c) results in a violation
of any Applicable Requirement. Approvals of material modifications or amendments to the Plans
that are requested by Developer shall be subject to the reasonable discretion of the City.
Notwithstanding any provision to the contrary, Developer shall consult with the City Project
Manager before amending or modifying the Plans for a Public Infrastructure Project.

Section 5.4 Completion. Subject to Section 8.5 and sufficient TIF Bond Proceeds and
Excess TIF Revenue being available to reimburse Developer for Public Infrastructure Costs, the
Developer shall complete individual Public Infrastructure Projects undertaken by the Developer
for dedication by the Developer and acceptance by the City within the applicable period of time as
set forth in the Project Schedule developed pursuant to Section 5.5. Changes to the commencement
and completion dates set forth in the Project Schedule may only be made pursuant to the terms of
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this Agreement. The Developer reasonably expects that the TIF Bond Proceeds will be fully
disbursed and expended in accordance with the Project Schedule.

Section 5.5 Project Schedule. The Developer shall prepare and submit to the City
project schedules for the individual Public Infrastructure Projects (each a "Project Schedule')
for the City's approval prior to commencement of a Public Infrastructure Project. Failure to meet
a date set forth in a Project Schedule shall not, in and of itself, constitute a material breach of this
Agreement by Developer, but shall be subject to the Developer's opportunity to cure as provided
herein and shall be based upon the totality of circumstances, including but not limited to
materiality of the date and force majeure events. The obligation to meet a Project Schedule date
shall at all times be subject to the availability of Excess TIF Revenues or TIF Bond Proceeds to
reimburse Developer for the costs of the Public Infrastructure Project. If the Developer requests
a modification in the dates as set forth in a Project Schedule and is able to demonstrate and
establish that there is good cause to modify those dates, including, without limitation, changes in
market conditions, delivery dates of materials, or production requirements, and any such change
will not adversely affect the tax exempt status of the TIF Bonds, those dates shall be modified to
the extent necessary in accordance with the terms of this Agreement. Individual Project Schedules
shall be modified as applicable to reflect any changes in the applicable Plans. The modification of
individual Project Schedules shall be submitted and reviewed in accordance with the approval
procedure set forth in Section 8.2.

Section 5.6 Independent Contractor. In performing this Agreement, the Developer is
an independent contractor and not the employee of the City. Except as set forth in this Agreement,
the City shall not be responsible for making any payments to any contractor, subcontractor, agent,
consultant, employee, or supplier of the Developer but shall be responsible to fund amounts to the
Developer (or Developer Affiliate as applicable) in accordance with this Agreement, unless
otherwise directed in writing by the Developer to fund directly to Developer's contractors,
suppliers and consultants.

Section 5.7 Project Budget: Schedule of Values. The initial cost budget estimate to
complete the Public Infrastructure Projects 1s set forth on Exhibit B attached hereto, together with
the project breakdown for each applicable phase. The budget estimates for a Public Infrastructure
Project set forth on Exhibit B hereto may be amended from time to time to reflect increases,
decreases, or reallocations as approved in writing by the City Project Manager such approval not
to be unreasonably withheld. Prior to commencement of work on any Public Infrastructure Project,
the Developer shall prepare and submit to the City for the City's review and approval a detailed
cost breakdown allocating values to various portions of the applicable Public Infrastructure Project
by each trade and division of the work {"Schedule of Values"). The Schedule of Values shall be
prepared in such form and supported by such data to substantiate its accuracy as the City may
reasonably require. The Schedule or Values with trade payment breakdown shall provide sufficient
detail to identify sections of the Public Infrastructure Project by convenient or meaningful units
and shall be updated as reasonably required by the City. Any Schedule of Values or trade
breakdown that fails to include sufficient detail, is unbalanced, or exhibits "front-loading” of the
value of the work shall be rejected. The Schedule of Values for one or more Public Infrastructure
Projects shall be modified from time to time as necessary to reflect any changes to the applicable
Plans or any differences in estimated and actual costs. The approval of a Schedule of Values or
any modification thereto shall be submitted and reviewed in accordance with the approval
procedure set forth in Section 8.2.

Section 5.8 Mortgages and Other Liens to be Subject to this Agreement. In
connection with the acquisition, financing of, development and construction on the Property (other
than Public Infrastructure Projects funded under this Agreement), the Developer may from time to
time grant mortgages or other liens to its lenders. Any mortgage or other liens which may
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encumber the Property shall be subject to the condition that all Public Infrastructure Projects
funded under this Agreement, together with all easements necessary for the operation and
maintenance thereof, shall upon acquisition by Lender or its assignee be conveyed to the City upon
completion thereof and acceptance thereof by the City as provided herein and in the Applicable
Requirements without further consideration from the City, free and clear of any such mortgage or
other lien or encumbrance, and any such lien holder shall upon request execute and record an
acknowledgement that such Public Infrastructure Project, and all easements associated therewith,
are released from such lien. In order to provide record notice of this provision, the City may require
that this Agreement or a short form notice thereof be recorded in the county office of Register of
Mesne Conveyance. Any existing mortgagee or other lien holder as of the date of such recording
must execute a subordination of its lien to this Agreement. The City agrees that if requested by
Developer it shall issue estoppels confirming that no default exists under this Agreement or
associated TIF documents.

Section 5.9 Subordination to Lien for Assessments. As provided at Section 5-37-130
of the Municipal Improvements Act, the lien for Assessments against the Property and any lots or
tracts subdivided therein shall be superior to any lien other than property tax liens, and accordingly
shall be superior to any mortgage, lien or other encumbrance granted by the Developer to any
lender or any other party.

Section 5.10 Pavment and Performance Bonds. Contractors for Public Infrastructure
Projects shall be required to obtain payment and performance bonds, unless Developer shall
determine otherwise with the consent of the City Project Manager. However, the City shall not
require payment and performance bonds for contracts for less than $250,000. Such bonds are to be
secured by cash, or a letter of credit or must be issued by a surety company licensed in the State
of South Carolina with an "A" minimum rating of performance as stated in the most current
publication of "Best Key Rating Guide, Property Liability" or other equivalent protection as
approved by City Project Manager. Such bonds will name the City and Developer as the obligees
and will be on a modified AJA Bond Form A312 (1984 ed.), an example of which is attached
hereto as Exhibit E.

Section 5.11 Developer's Agent. Developer may from time to time appoint an agent to
act on its behalf hereunder (""Developer's Agent"). The initial Developer's Agent shall be
provided to the City by Developer pursuant to the notice provisions in Section 10.3 of this
Agreement. The Developer may replace the Developer's Agent at any time and shall provide
written notice of such replacement to the City.

Section 5.12 Warranty. The City and Developer shall obtain warranties from the
Contractor constructing the Public Infrastructure Project that (a) materials and equipment
furnished will be of good quality and new (unused) unless otherwise permitted by this Agreement
or unless the City approves of reasonable substitutes presented by the Developer (such approval
not to be unreasonably withheld); and (b) that the work will be of good quality, free from faults
and defects and in conformance in all material respects with this Agreement, any amendments
hereto, and the Plans. Contractors constructing Public Infrastructure Projects shall agree that any
defects found within the said work will be repaired at contractor's expense for the period of at least
one year (two years for road improvements) from substantial completion of the Public
Infrastructure project or portion thereof as agreed to by the City Project Manager. Defects shall be
defined as any work or services performed that do not comply with the Plans. With respect to
roads, for purposes of commencement of such two year period applicable to road improvements,
final approval shall mean approval by the City Project Manager of all work other than the final
wearing surface of the road if such surface application is postponed with the consent of the City to
avoid damage from ongoing construction activities.
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Section 5.13 Contractors. Contractors to perform work on a Public Infrastructure
Project shall be selected by Developer, subject to consultation with the City provided however,
except as set forth herein or unless City agrees otherwise, Developer shall obtain at least three
competing bids. Notwithstanding the preceding sentence, contractors and consultants performing
environmental remediation work and Design Professionals (because of their unique expertise) shall
be selected by Developer. The Parties affirm the City’s Minority/Women Disadvantaged Business
goals of 20% and their intention to work to achieve such goals.

Section 5.14 Indenture Provisions. Upon issuance of the TIF Bonds, certain procedures
for the City's requisitioning of TIF Bond Proceeds may be set forth in an Indenture. The Developer
shall provide all items and other information as may be reasonably required by the City to comply
with such requisitioning procedures. Notwithstanding anything to the contrary contained herein,
however, the City shall not be obligated to pay for a Public Infrastructure Project except as set
forth herein. The City agrees to make available the Excess TIF Revenues and the TIF Bond
Proceeds in the amounts as set forth herein. The City and Developer makes no warranty, express
or implied, that the available TIF Bond Proceeds and Excess TIF Revenues will be sufficient to
pay the Public Infrastructure Costs provided, however, that Developer shall have no obligation to
construct individual Public Infrastructure Projects if TIF Bond Proceeds and Excess TIF Revenues
do not exist to reimburse Developer for such individual Public Infrastructure Costs.

Section 5.15 Notice of Project Commencement. Developer shall require its general
contractors to file a Notice of Project Commencement in accordance with the provisions of South
Carolina Code Ann. §29-5-23 prior to the commencement of any Public Infrastructure Project.

Section 5.16 Right of Way Abandonments. The Parties contemplate that parts or all of
Oceanic Street, Braswell Street, and Milford Street may be abandoned and/or relocated. To the
extent permitted by applicable laws, the City shall abandon and/or convey to Developer any rights
of way or portions therecof that do not constitute part of the new streets or other public areas to be
constructed by Developer, and the City shall cooperate with and support Developer in connection
with the timing of any abandonments and obtaining approvals of any other governmental
authorities that may be required. The City and the Developer shall work together to provide
temporary access to property owners affected by Public Infrastructure Projects, including the City
making available other existing public roads. With respect to the Parker Marine Property (Tax
Parcel 466-00-00-043) specifically, the City shall be responsible for all negotiations with Parker
Marine Property owners and operators regarding access to and from such property (and resolution
of all access issues); provided however that Developer shall provide land for and construct a
temporary road connecting the Parker Marine Property to Braswell Street for the time period
during which Milford Street is closed due to Public Infrastructure Projects by Developer.

Section 5.17 [Reserved]

Section 5.18 Replacement Facilities. Developer and City agree that, pursuant to the
MOU, Developer (or a Developer Affiliate) shall manage the construction of facilities to replace
the City’s public services facilities currently located at Milford Street with facilities to be located
at the agreed upon WR Grace replacement site (“Replacement Facilities™). The cost to construct
the Replacement Facilities shall be paid with the proceeds of the TIF Bonds in the priority set forth
in the MOU and subject to the following:

(i) Any costs in excess of $18,000,000 (as adjusted pursuant to ARTICLE IV,
paragraph 4 of the MOU) shall be the sole responsibility of the City;

(i)  The costs of the Replacement Facilities which are not to be paid from TIF
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Bonds Proceeds shall be the sole responsibility of the City; and

(iii) It is agreed that the deadline for commencement of construction of the
Replacement Facilities, subject to available TIF Bond Proceeds and Excess
TIF Revenue in the priority set forth in the MOU, will be December 31,
2018 provided, however, the current estimate of when TIF Bond Proceeds
will be available for construction of the Replacement Facilities is calendar
year 2024.

(iv)  In addition, ARI may terminate the current lease dated December 19, 2008
between the City of Charleston and Ashley II of Charleston, LLC by
providing written notice no later than thirty-six (36) months prior to the
effective date of the termination; provided, however, if a final Certificate of
Occupancy for the Public Works Facility has not been issued by the
termination date, the lease shall not terminate until sixty (60) days after a
final Certificate of Occupancy for the Public Works facility has been issued.

If the TIF Bonds issued for the Replacement Facilities or any TIF Bonds issued thereafter are to
be issued on a parity basis with any outstanding TIF Bonds (such TIF Bonds for the Replacement
Facilities and subsequent TIF Bonds being referred to collectively herein as “Subsequent Parity
TIF Bonds™), then such Subsequent Parity TIF Bonds shall not be issued until such time as the
projected annual TIF Revenue in the next tax year exceeds by a factor of 1.2 the maximum sum of
the annual debt service on all outstanding TIF Bonds and the projected annual debt service on any
Subsequent Parity TIF Bonds being issued.

The site plan and design specifications for the construction of the Replacement Facilities shall be
developed by the parties with each party retaining an original set (“Replacement Specifications™).
Developer or Developer Affiliate shall manage the construction of the Replacement Facilities,
including the selection and supervision of all contractors.

Solely with respect to the Replacement Facilities, Developer {or if applicable Developer Affiliate)
shall be paid a construction management fee of 5% applicable to the total hard and soft costs
associated with the Replacement Facilities. In addition, Developer (or Developer Affiliate) shall
be reimbursed for all of its out of pocket expenses incurred with respect to the planning,
development and construction of the Replacement Facilities including legal fees associated with
negotiation of contracts, performance of work and resolution of claims related to the Replacement
Facilities. The Developer and the City shall work together with respect to development of the
Replacement Specifications for the Replacement Facility, provided however that such final
Replacement Specifications shall be provided by City to Developer and provided however that the
total cost of the Replacement Facility as modified pursuant to such final Replacement
Specifications shall not exceed the amount established in Section 5.18(i) of this Agreement.
Developer’s (and Developer Affiliate’s) scope of work shall not include any investigation and/or
remediation of environmental impacts at the property upon which the Replacement Facilities are
to be constructed and City shall obtain a conditional certificate of completion (with the remaining
condition being placement of building pad, pavement, or other cover acceptable to DHEC)
pursuant to the South Carolina Voluntary Cleanup Program prior to Developer (or Developer
Affiliate) commencing construction of the Replacement Facilities. The costs associated with soil
taken offsite by Developer pursuant to construction of the Replacement Facilities shall be at the
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City’s expense and shall be among “the cost to construct the Replacement Facilities” contemplated
by this Section 5.18 and Article IV, paragraph 4 of the MOU. The City and/or the Contractor shall
execute any required manifests for soil disposal. Notwithstanding anything else contained in this
Agreement, the City and the Developer agree that they shall look solely to the design professionals
and contractors (and not each other) designing and constructing the Replacement Facilities (and
as appropriate any sub-contractors and/or suppliers) with respect to any claims, disputes or
deficiencies associated with the design and construction of the Replacement Facilities.

ARTICLE VI - DISBURSEMENT REQUESTS

Section 6.1  Monthly Disbursements. The Developer and Developer's contractor upon
written directive by Developer shall be entitled to receive from the City disbursements of TIF
Bond Proceeds or direct disbursements of Excess TIF Revenues for reimbursement and/or direct
payment of the Public Infrastructure Costs incurred by them which are eligible for reimbursement
on a monthly basis provided the requirements and conditions for such disbursements set forth
herein are met. No more frequently than once per month, the Developer may request disbursement
of TIF Bond Proceeds (and/or Excess TIF Revenues) only for Public Infrastructure Costs that the
Developer has actually incurred (which includes construction management fees, or if to be paid
directly to contractor, for work already performed) and for which disbursements have not been
previously made. Public Infrastructure Costs that are eligible for reimbursement hereunder shall
include any such costs incurred by Developer from and after January 1, 2013 which as of April 13,
2015 equals approximately $887,000. Any Public Infrastructure Costs paid by Developer prior to
the availability of Excess TIF Revenues or TIF Bond Proceeds remain eligible for reimbursement
hereunder as and when Excess TIF Revenues or TIF Bond Proceeds become available.

Section 6.2 Disbursement Requests. When the Developer (or as applicable, its
contractors) seeks disbursements for Public Infrastructure Costs that it has incurred or that are to
be paid directly, the Developer shall deliver to the City an application for payment on Standard
AlIA forms (i.e., G702 or G703) or such other form agreed to by the City, together with the
information and documentation required pursuant to the applicable sections of Article VI hereof
as applicable for such disbursement and, in all cases, the following documentation in form and
content reasonably satisfactory to the City (collectively, a "Disbursement Request"):

6.2.1 Work Completed. Written notice from the Developer or its designee of the
performance of the portions of the work that constitute Public Infrastructure Projects as set forth
on the applicable Schedule of Values for which the Developer is seeking reimbursement of
associated Public Infrastructure Costs;

6.2.2 Evidence of Costs Incurred. Evidence that Developer has incurred the
Public Infrastructure Costs for which reimbursement is being sought (or that the work has been
pergormed if contractor is to be paid directly) and for which payment has not been previously
made;

6.2.3 Lien Waivers. Duly executed waivers of mechanic's and materialmen'’s
liens from the Developer's general contractor (partial or final, as applicable); a duly executed and
acknowledged affidavit of the general contractor showing all subcontractors with whom the
Developer's_contractor has entered into subcontracts, the amount of such subcontract, the amount
requested for any subcontractor in the Disbursement Request, the amount to be paid to the
contractor from such progress payment, statements that there are no claims of mechanic's or
materialmen's liens submitted to the contractor at the date of such Disbursement Request and that
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all due and payable bills with respect to the work have been paid to date or shall be paid from the
proceeds of such Disbursement Request;

624 Design Professional's Certificate, A certificate from the Design Professional
or Approved Reviewing Consultant that the work included in the Disbursement Request is
substantially consistent with the Plans approved by the City and all other Applicable Requirements
(such certificate shall be in a form substantially similar to the Design Professional's Certificate
form attached hereto as Exhibit D);

6.2.5 Indenture Regquisition. All other items and information required to be
submitted for a requisition of funds as set forth in the Indenture (if such Indenture exists), which
shall include a certification with respect to each Disbursement Request: (a) the amount to be paid,;
(b) the nature and purpose of the obligation for which such payment is requested; (c) the person,
firm, or corporation to whom such obligation is owed or to whom a reimbursable advance has been
made; (d) that such obligation has been properly incurred and is a proper payment under the
Indenture and has not been the basis of any previous advance; (e) that the Developer has not
received notice of any mechanic's, materialmen's or other liens or right to liens or other obligations
(other than those being contested in good faith) that should be satisfied or discharged before
payment of such obligation is made; and (f) that such payment does not include any amount that
is éhen entitled to be retained under any holdbacks or retainages provided for in any agreement;
arn

6.2.6 Qther Information. Such other information, certificates, inspections,
opinions and reports as may be reasonably requested by the City for the purposes of confirming
that the TIF Bond Proceeds and/or Excess TIF Revenues are being used for the purpose
intended.

At no time shall the Developer's failure to submit a Disbursement Request for any given
month constitute or be construed as a waiver by the Developer of its rights hereunder to be
reimbursed for such Public Infrastructure Costs.

Section 6.3  City's Approval. Within ten business days following the City's receipt of
a Disbursement Request or re-submittal of a revised Disbursement Request (excepting Saturdays,
Sundays, and legal public heolidays), the City Project Manager shall provide to the Developer its
written notice of approval or rejection, as the case may be, of the Disbursement Request, in the
event that the City Project Manager rejects a Disbursement Request, the City Project Manager
shall provide to Developer a specific explanation of the reason for rejection and the requirements
to remedy the deficiency.

Section 6.4 Pavment of Disbursement Request. Within ten business days following
the City's receipt of a satisfactory Disbursement Request and provided that all of the applicable
conditions precedent as set forth in Articles VI and VII herein (if applicable) been met, the City
shall issue 1ts approval for such Disbursement Request and direct the disbursement of such amount
set forth in the Disbursement Request within 3 business days. The City shall have no obligation to
approve a Disbursement Request unless all of the applicable conditions set forth in Articles VI and
VII have been satisfied; provided, however, the City may waive Developer's satisfaction of any
condition from time to time in its sole discretion. Acceptance or approval by the City or any
inspector designated by the City of a Disbursement Request or payment made in response to a
Dislf{ursement Request shall not constitute final acceptance or approval by the City of defective
work.

Section6.5  Limited Liability of City. The Developer agrees that any and all
obligations of the City arising out of or related to this Agreement are special obligations of the
City, and the City's obligations to make any payments hereunder are restricted entirely to available
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TIF Bond Proceeds and Excess TIF Revenues (plus such additional TIF Revenues as provided
under the Indenture) as provided pursuant to the terms of the Indenture, and from no other source.
No member of the City Council, the Mayor, or any other past, present or future City employee,
officer, attorney, agent or representative shall incur any liability hereunder to the Developer or any
other party in their individual capacities by reason of their actions hereunder or execution hereof.

Section 6.6  Audit. The City or its designee shall have the right, during normal business
hours in the Developer's offices (or such other place designated by the parties) and upon the giving
of ten days prior written notice to the Developer, to review all books and records of the Developer
pertaining to costs and expenses incurred by the Developer with respect to any of the Public
Inﬁ’asftmcture Projects and any bids taken or received for the construction thereof or materials
therefor.

For purposes of Articles IIL, IV, V, VI, VII and VIII herein, Developer shall include Developer or
Developer Affiliate.

ARTICLE VII - CONDITIONS TO DISBURSEMENTS

Section 7.1 Conditions Precedent to Certain Initial Disbursements. At least 15
business days prior to the first Disbursement Request for Public Infrastructure Costs for each
Public Infrastructure Project, the Developer shall provide the City with the following with respect
to each Public Infrastructure Project or portion thereof:

7.1.1 Evidence of Title. An affidavit in the form attached as Exhibit G
by the Developer confirming that the Developer has title to or a valid easement over or other valid
right to construct upon the land upon which such Public Infrastructure Project is to be constructed.

7.1.2 Release of Mortgage or other Lien. To the extent that the Property
upon which the Public Infrastructure Project is constructed is to be conveyed to the City, if such
Property is encumbered by any mortgage or other lien, Developer shall provide a release or written
confirmation that such release will be granted or subordination provided from the holder of such
mortgage or any other lien.

7.1.3 Insurance Requirements. A certificate of insurance for each Public
Infrastructure Project naming the City as an additional insured and showing the following types
of insurance and in the amounts set forth below, all of which must be from companies with an "A-
" rating or better as rated by A.M. Best:

7.1.3.1  Workers' Compensation Insurance. Workers
Compensation Insurance, as prescribed by applicable law covering all employees of the

Developer's general contractor(s) and Employer's Liability coverage of Developer with limits as
required by law.

7.1.3.2  Commercial General Liability Insurance (Primary and
Umbrella). Commercial General Liability Insurance or equivalent with limits of not less than
$10,000,000 per occurrence for bodily injury, personal injury, and property damage liability. The
City is to be named as an additional insured or loss payee as applicable with respect to such
coverage.
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7.1.3.3  Automobile Liability Insurance (Primary and Umbrella).
When any motor vehicle (owned, non-owned and hired) is used in connection with work to be
performed in connection with a Public Infrastructure Project, the general contractor for such Public
Infrastructure Project shall provide (or cause to be provided by its subcontractors) Automobile
Liability Insurance with limits of not less than $1,000,000 per occurrence for bodily injury and
property damage if such coverage is not maintained by the Developer. The City shall be named as
an additional insured or loss payee as applicable with respect to such coverage.

7.1.3.4  Builders Risk Insurance. When the general contractor
for a Public Infrastructure Project undertakes any vertical construction in connection with a Public
Infrastructure Project, including improvements, and/or repairs, it shall provide, or cause to be
provided All Risk Builders Risk Insurance at replacement cost for materials, supplies, equipment,
machinery, and fixtures (that are or will be part of the Public Infrastructure Project. The City shall
be named as an additional insured or loss payee as applicable with respect to such coverage.

7.1.3.5  Contractor's  Pollution _ Liability. When any
environmental remediation work is performed in connection with a Public Infrastructure Project
which may cause a pollution exposure, if available on commercially reasonable terms, Contractor's
Pollution Liability shall be provided on claims made policy with limits of not less than $1,000,000
insuring bodily injury, property damage and environmental remediation, cleanup costs and
disposal. The City shall be named as an additional insured or loss payee as applicable with respect
to such coverage.

7.1.4 Survey. If the Public Infrastructure Project is to be constructed
upon property to be conveyed to the City, a preliminary survey meecting the reasonable
requirements of the City and sufficient for preparing a legal description for recording a mortgage
of the land upon which such Public Infrastructure Project is to be located and which boundary
survey will be the basis of the legal description for the real property to be conveyed and/or
dedicated to the City.

7.1.5 Environmental. Evidence reasonably satisfactory to the City that
any environmental contamination located within the Property upon which such Public
Infrastructure Project is to be located either is, or will be, remediated, contained, or otherwise
addressed in a manner as required under state and federal laws and regulations to permit the use
of such land for its intended purpose. Such satisfactory evidence shall include but not be limited
to as-built drawings of engineering controls to address environmental conditions for such land
that comply with control methods that have been approved by DHEC, and if applicable, the United
States Environmental Protection Agency. The City acknowledges the existence of hazardous
materials on the land and agrees to accept the Public Infrastructure Projects and applicable land
provided that any environmental contamination located within the Property upon which such
Public Infrastructure Project is to be located either is, or will be, remediated, contained, or
otherwise addressed in a manner consistent with an approved Work Plan with either DHEC or
EPA or other method acceptable to the City, and provided that Developer has complied with
applicable soil management plans.

7.1.6 Compliance with Requirements; Permits. A certificate of the
Developer's Design Professional or Approved Reviewing Consultant that the Public Infrastructure
Project and the land on which it is located will comply with all Applicable Requirements (except
those which might be contractually imposed under the Development Agreement) and that all
permits necessary for construction have been obtained for such portion of the Public Infrastructure
Project or can be obtained in the ordinary course.
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7.1.7 Construction Documents. Copies of the applicable Construction
Documents, including approved Plans for the applicable Public Infrastructure Project, and a
certificate from the Design Professional that the Plans for such work are in compliance with all
applicable laws, zoning and other ordinances, rules, regulations, and restrictions affecting the
performance of such work, and a completion and draw schedule and a breakdown of direct and
indirect costs of the work on which all payment requests by the Developer will be based. The
Developer shall not modify or amend any of the Construction Documents in any material respect
without the prior written consent of the City, which consent shall not be unreasonably withheld,
provided that the Construction Documents shall be amended as reasonably required to comply
with any approved changes to the Plans or otherwise as reasonably requested by Developer with
respect to change orders.

7.1.8 Collateral Assignment of Contracts. A collateral assignment to the
City of the portion of Construction Documents applicable to the Public Infrastructure Project, all
of which shall be reasonably acceptable to the City as to form and content, together with all
necessary consents from the Design Professional and general contractor,

7.1.9 Payment and Performance Bonds. Payment and performance
bonds as required under Section 5.10 hereof.

7.1.10 Notice of Project Commencement. Notice of Project
Commencement with proof of filing as required under Section 5.15 hereof.

Section 7.2  Conditions Precedent to Subsequent Disbursements. All Disbursement
Requests subsequent to the initial Disbursement Request for a Public Infrastructure Project shall
be subject to the following conditions at the time of the Disbursement Request:

7.2.1 Prior Conditions. All other applicable conditions set forth in Section
6.2 shall have been met to the satisfaction of the City or waived in writing by the City.

7.2.2 Disbursement Request. The City and if applicable the Trustee shall
have received a Disbursement Request conforming to the requirements set forth in Section 6.2 of
this Agreement and the Indenture.

7.2.3 City Inspection. The City Project Manager shall have determined,
in accordance with the provisions of this Agreement, that the portion of the work that is the subject
of the Disbursement Request has been completed in accordance with the Plans, this Agreement
and all other Applicable Requirements, such determination to be made within five business days
(excepting Saturdays, Sundays, and legal public holidays) of the date the City receives the
Disbursement Request.

7.2.4 Certificate. The Developer shall furnish to the City the items
required to be provided pursuant to Sections 7.1.1 and 7.1.2.

Section 7.3 Conditions for All Pavments. Unless otherwise expressly agreed in
writing by the City, the obligation of the City to make any payment to the Developer under this
Agreement is subject to the satisfaction of the following conditions at the time of making such
payment;

7.3.1 Representations True. All representations and warranties of the
Developer under this Agreement and all other agreements delivered by the Developer in
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connection with this Agreement for the benefit of the City shall be true and correct in all material
respects as of the date of the payment.

7.3.2 No Defanlts. The Developer shall not have received notice that it
is in default under the terms of this Agreement or any of the Construction Documents, or any other
related agreement with or for the benefit of the City not cured within the time provided herein or
therein.

7.3.3 Compliance. The Developer shall have complied in all material
respects with all agreements and satisfied in all material respects all conditions on its part to be
performed or satisfied at or prior to the date of such payment.

7.3.4 No Damage. The work shall not have been materially injured or
damaged by fire or other casualty, or if so damaged, provisions reasonably satisfactory to the City
have been made to effect necessary restoration, repair or compensation to the City.

7.3.5 Certificate. If required by the City, the Developer shall furnish to
the City a certificate dated as of the date of such request for payment and executed by an authorized
Developer representative, confirming the satisfaction of any one or more conditions of the
foregoing sections 7.3.1 through 7.3.4.

Section 7.4 Surveys. Prior to the final disbursement on a particular Public
Infrastructure Project, if land or infrastructure is to be conveyed to the City, then upon the request
of the City, Developer shall provide a current certified survey of as built conditions, showing all
improvements, easements (existing and proposed, labeled accordingly), rights of way, utilities,
means of ingress and egress, setback lines and encroachments, if any, acceptable to the City.

Section 7.5 Additional Terms or Agreements. The City and Developer agree that they
shall execute amendments to this Agreement or other documents as may be reasonably necessary
to effectuate this Agreement.

ARTICLE VIII - CITY'S REVIEW AND INSPECTION RIGHTS;
CONVEYANCE TO THE CITY

Section 8.1  City Project Manager. The City shall designate a qualified individual to
act as City Project Manager for the purposes of monitoring the Developer's construction of the
Public Infrastructure Projects in accordance with all Applicable Requirements of this Agreement.
The City Project Manager shall coordinate with all City departments in a timely manner in order
to ensure that that he or she has the necessary environmental, engineering and other resources
readily available to discharge the duties of this position. The City Project Manager shall respond
as promptly as reasonably possible to requests for approval and permits from Developer. Failure
of the City Project Manager to act upon or respond to (including but not limited to requests for
additional information) a Developer request accompanied with all required documentation within
30 calendar days shall be deemed approval by the City, and Developer shall have the rights to
proceed as provided in Section 6-29-1150 of the S.C. Code of Laws. Costs, as provided for herein,
properly allocable to the City and/or the City Project Manager, shall be payable from TIF Bond
Proceeds, provided that such work and fees by or on behalf of the City or the City Project Manager
shall be properly documented by the City and provided that such fees and expenses shall not exceed
$150,000 annually and shall not exceed on average one percent of the aggregate cost of the
applicable Public Infrastructure Project and shall not exceed in aggregate the amount set forth in
Exhibit B. The City shall notify the Developer of the name and address of the City Project
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Manager. All inspectors for the City shall, upon entry to the Public Infrastructure Project site,
check in with the site superintendent or project manager. While on the site, all inspectors for the
City shall comply at all times with all applicable safety guidelines required by applicable law and
reasonable site safety rules imposed by the Developer's contractor. The City shall reasonably
require such inspectors to perform their duties in a timely manner.

Section 8.2  City Review Processes. Each Public Infrastructure Project shall be subject
to the Applicable Requirements for review and permitting. As part of City's regular plan review
process, the Plans for each Public Infrastructure Project shall be reviewed by the City prior to
commencement of construction, with the anticipation that such Public Infrastructure Project is to
be built for public dedication and acceptance. Developer shall submit its proposed Plans for a
Public Infrastructure Project to the City Project Manager for review and approval. The City Project
Manager shall be responsible for coordinating and compiling comments from any relevant City
departments. Within 30 calendar days of such submittal, the City Project Manager shall provide
any comments on the proposed Plans and be available to meet with the Design Professionals.
Within 30 calendar days of re-submittal of any revised Plans, the City Project Manager shall
respond with any further comments. In the event that the City Project Manager fails to
substantively respond to Developer within 10 business days after notice from Developer to the
City that the City Project Manager has failed to respond within the required time period, the
submitted Plans shall be deemed approved. Approval of Plans shall not be unreasonably withheld
so long as the Plans conform to the Applicable Requirements and the other terms of this
Agreement. Any proposed modifications to approved Plans shall be submitted to the City Project
Manager and shall be subject to the process set forth above. In connection with its review, the City
Project Manager shall, in addition to the inspecting Design Professional, monitor the construction
for compliance with all Applicable Requirements. Provided, however, such review and monitoring
shall not impose any liability on the City for compliance of any Public Infrastructure Project or
any part thereof with any such requirements. Except as expressly set forth herein, nothing in this
Agreement shall be deemed to modify, amend, alter, or waive any of the procedures and
requirements as prescribed by the City for review, approval, dedication, and acceptance of the
Public Infrastructure Projects. In the event of any dispute with regard to the Plans, Project
Schedules, Schedule of Values, or acceptance of completed Public Infrastructure Projects, the City
Project Manager and Developer's applicable Design Professionals shall meet and attempt to
resolve such dispute. In the event that the dispute is not resolved within 30 calendar days, the City
Project Manager and the Design Professionals shall select a third party qualified professional to
resolve the issue. When a certain number of “business” days is specified it is understood that this
does not include weekends and holidays observed by the City.

Section 8.3 Completion; Acceptance. Upon receipt of notice from the Developer of
the completion of construction of an applicable Public Infrastructure Project, the City Project
Manager shall inspect the same to determine compliance with all Applicable Requirements. When
all or a portion of a Public Infrastructure Project is to be conveyed to the City, Developer shall
provide the City Project Manager with "as-built" drawings (as appropriate and customary for a
particular project), applicable warranties, plats, deeds, bills of sale, and other documentation as
may be necessary to cause such Public Infrastructure Project to be dedicated and/or conveyed to
the City. After the City determines that a Public Infrastructure Project is in substantial compliance
with all Applicable Requirements, the City Project Manager shall use reasonable efforts to place
the item on the agenda at the earliest practical regularly scheduled meeting of City Council for
action by City Council to accept conveyance and/or formal dedication of the applicable Public
Infrastructure Project. Individual Public Infrastructure Projects and applicable land will be
accepted by the City upon tender by the Developer provided that such Public Infrastructure
Projects are completed in accordance with the terms hereof. Developer acknowledges that it is
required to complete all Public Infrastructure Projects only if required and funded under this
Agreement and, with respect to any Public Infrastructure Project to be conveyed to City upon

- 18 -

NPCHARI2181673.3



completion, to convey the same to the City or other appropriate public entities, free and clear of
all liens and encumbrances subject to applicable deed restrictions in place with DHEC and/or EPA.
In compliance with the provisions of the Indenture, such conveyances shall be made in such
fashion and within such time as shall be necessary in order to maintain the exclusion from gross
income for federal income tax purposes of interest on the TIF Bonds.

Section 8.4 Non-Compliance. [f in the course of its review of a Public Infrastructure
Project the City determines that the Developer has failed to construct a Public Infrastructure
Project in accordance with all Applicable Requirements, the City shall provide specific, written
notice of how the Public Infrastructure Project does not comply with the Applicable Requirements.
In the event that the Developer fails to diligently pursue and complete the cure of such defects
within 30 days after written notice from the City of such breach (as such date shall be extended if
Developer timely commenced such cure and is proceeding with due diligence to complete such
cure), the City shall have, in addition to any other rights and remedies which may be available
under this Agreement or al law or in equity, the right to draw on the TIF Bond Proceeds to cure
such defects and reduce the amount of TIF Bond Proceeds to which the Developer is entitled under
this Agreement by the amount necessary to cure such defects.

Section 8.5 Failure to Complete. If after commencement of physical work on an
individual Public Infrastructure Project and Developer has been reimbursed for related Public
Infrastructure Costs paid on work performed, the Developer fails to complete such Public
Infrastructure Project within the time period provided herein (excluding delays due to force
majeure), the City may provide specific, written notice of such failure. In the event that the
Developer fails to diligently pursue and complete that Public Infrastructure Project within 30 days
after written notice from the City of such failure as such date shall be extended 1f Developer timely
commenced such cure and is proceeding with due diligence to complete such cure, the City shall
have, in addition to any other rights and remedies which may be available under this Agreement
or at law or in equity, the right to draw on the TIF Bond Proceeds to complete the Public
Infrastructure Project and reduce the amount of TIF Bond Proceeds to which the Developer is
entitled under this Agreement by the amount necessary to complete such Public Infrastructure
Project. For purposes of this Agreement, force majeure shall include but not be limited to delays
due to strikes, lock-outs, war, civil disturbance, natural disaster, acts of terrorism or acts of God,
weather or other similar events beyond the control of the party which delay performance, including
unexpected or unanticipated environmental subsurface, geotechnical or structural conditions
(including historical artifacts) encountered during construction and/or delays due to USEPA,
SCDHEC or other governmental reviews and approvals with respect to environmental conditions
at the Property.

Section 8.6 Approved Reviewing Consultants. In order to expedite the review and
approval process by the City, the Developer may use an Approved Reviewing Consultant to
perform services normally performed by City employees; however, final approval of any plans or
inspections shall be made by the designated City official, subject to the terms of this Agreement.
The City Project Manager shall ensure that the designated City official shall expeditiously review
and act on the recommendations and findings of an Approved Reviewing Consultant. If the
Approved Reviewing Consultant is providing services related to a Public Infrastructure Project,
the cost of the Approved Reviewing Consultant shall be included in the Public Infrastructure Costs.

ARTICLE IX - TERMINATION

Section 9.1 Events of Default. The following events shall constitute grounds for the City,
at its option, to terminate this Agreement, without the consent of the Developer.
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9.1.1  Bankruptcy. The Developer shall voluntarily file for reorganization
or other relief under any federal or state bankruptcy or insolvency law, or the Developer shall have
any involuntary bankruptcy or insolvency action filed against it which is not dismissed within 180
days, or shall suffer a trustee in bankruptcy or insolvency or receiver to take possession of its
assets, or shall suffer an attachment or levy of execution to be made against the property it owns
which is not dismissed within 180 days.

9.12  Stop Work. The Developer shall for reasons other than force
majeure or other reasonable causes (reasonable causes including insufficient TIF Bond Proceeds
or Excess TIF Revenues to reimburse Developer for Public Infrastructure Costs) abandon or
substantially suspend construction of a Public Infrastructure Project for which a construction
contract has been issued or the Developer abandons the development of the Property in its entirely
and such abandonment or suspension is not cured or remedied within 60 days after written demand
is made by the City unless Developer is proceeding diligently to complete such cure.

9.1.3  Covenant Default. The Developer shall breach any material
covenant or default in the performance of any material obligation under this Agreement, any of
the Construction Documents, or any other agreement with or for the benefit of the City unless
Developer is proceeding diligently to cure such breach or default.

9.14  Misrepresentation. The Developer shall have made any material
misrepresentation or omission in any written materials furnished in connection with the
development of the Property or any offering document or bond purchase agreement used in
connection with the sale of the TIF Bonds, or any representation or warranty contained in this
Agreement shall have been or shall be untrue or incorrect in any material respect when made or
when deemed made.

9.1.5 Invalidity. The Developer shall at any time challenge the validity of
the Development Agreement between Developer and City in effect at that time, any of the TIF
Bonds, this Agreement, any of the documents related thereto, or the levy of any ad valorem
properly tax or the imposition of any assessment under the Municipal Improvements Act or other
charge, or any of the foregoing shall be deemed invalid, illegal or unenforceable and Developer
refuses to enter into such modifications or new agreements as required to establish the validity,
legality, or enforceability thereof,

Section 9.2  Right to Terminate. If any such event of default occurs and is not cured
within the applicable cure period, as extended by Developer’s diligent efforts to cure such default
the City shall give written notice of its knowledge thereof to the Developer and the Developer
agrees to meet and confer with the City or appropriate City staff as to options available to assure
timely completion of any Public Infrastructure Project. Such options may include, but are not
limited to, the termination of this Agreement by the City. If the City elects to terminate this
Agreement, the City shall first notify the Developer (and any mortgagee or trust deed beneficiary
specified in writing by the Developer to the City to receive such notice) of the grounds for such
termination and allow the Developer a minimum of 90 days to eliminate or mitigate to the
satisfaction of the City the grounds for such termination; provided that no cure period shall apply
for any voluntary bankruptcy filing listed in Section 9.1.1; and provided that in the event of a
default listed in Section 9.1.2 or Section 9.1.5, no additional cure period shall be provided beyond
the applicable cure period. Such period shall be extended if the Developer is proceeding with
diligence to eliminate or mitigate such grounds for termination. If at the end of such period (and
any extension thereof) the default has not been cured, the City may then terminate this Agreement.
In the event of the termination of this Agreement, the Developer is entitled to reimbursement for
work related to the Public Infrastructure Project undertaken prior to the termination date of this
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Agreement solely from the available TIF Bond Proceeds and Excess TIF Revenues according to
the terms and conditions set forth in this Agreement.

Section 9.3 Cease Pavments. Notwithstanding the foregoing, so long as any event
listed in any of Section 9.1.1 through 9.1.5 above has occurred, notice of which has been given by
the City to the Developer, and such event has not been cured or otherwise mitigated by the
Developer, the City may in its discretion cease making payments for the Public Infrastructure
Costs, provided that the Developer may receive payment of the Public Infrastructure Costs that
have been incurred for work completed at the time of the occurrence of an event listed in Section
9.1 above upon submission of a Disbursement Request and compliance with the Applicable
Requirements. In the event a cessation of payment occurs pursuant to this Section, such payment
shall resume upon cure or appropriate mitigation by the Developer.

Section 9.4 Additional Remedies. In addition to the rights set forth above, the City
shall have the right upon any termination of this Agreement to redeem any of the TIF Bonds in
accordance with the provisions of the TIF Bond Ordinance and the Indenture and shall have the
right to (but shall not be required to) execute contracts for or perform any remaining work related
to the Public Infrastructure Projects not otherwise completed and use all or any portion of the Bond
Proceeds for such purposes, and, except as otherwise provided herein, the Developer shall have no
claim or right to any further payments for the Public Infrastructure Costs hereunder. In addition to
any of the foregoing rights and remedies, the City may pursue all other rights and remedies
available to it under this Agreement and otherwise available to it at law or in equity including the
remedy of specific performance. Without limiting the generality of the foregoing, the City shall be
entitled to take title, without additional compensation other than payment of any outstanding
Public Infrastructure Costs to the extent of available remaining funds available hereunder, to all
Public Infrastructure Projects previously funded under this Agreement, but the City shall not be
required to do so until any such Public Infrastructure Project is completed to the City's satisfaction
in accordance with this Agreement,

Section 9.5 Waivers. To the extent permitted by law, the City may waive a specific
breach or default by the Developer hereunder by delivering to the Developer notice of such specific
waiver in writing signed by the Mayor or his assigns. Provided, however, no waiver of any default
or breach by the Developer hereunder shall be implied from any delay or omission by the City to
take action on account of such default, and no such express waiver shall affect any default other
than the default specified in the waiver and it shall be operative only for the time and to the extent
therein stated. No advance of TIF Bond Proceeds shall constitute a waiver of any of the provisions,
conditions or obligations set forth herein, nor shall any advance of TIF Bond Proceeds constitute
an affirmation by the City that all provisions, conditions and requirements of this Agreement have
been met.

Section 9.6  Assignment of Contracts. Should the City terminate this Agreement as set
forth herein, the City shall have the right, but not the obligation, to require the Developer to assign
to the City each contract agreement for any of the Public Infrastructure Projects to be completed
under this Agreement, provided (1) such assignment will be effective only after termination of
the Agreement and only for the contract agreements which the City accepts by notifying the
Developer and applicable contractor in writing; and (2) this assignment is subject to the prior rights
of a surety, if any, obligated under any surety bonds relating to this Agreement and/or any Public
Infrastructure Project. Developer shall have the right to assign this Agreement with the consent of
the City, such consent not to be unreasonably withheld.

Section 9.7 Developer's Option to Terminate. If, through no fault of the Developer,
the City wrongfully rejects or fails to approve a Disbursement Request within the timeframe set
forth in Section 6.4 of this Agreement, then the Developer may, upon the expiration of 30 days
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written notice to the City (hereinafter the "Cure Period"), terminate this Agreement if the City
has not (i) approved the Disbursement Request or (ii) provided valid written explanation of the
City's rejection of the Disbursement Request within the Cure Period. In addition to its rights as
provided herein, Developer shall have such other remedies as are available at law or in equity as a
result of any breach by the City of its obligations hereunder.

9.7.1 Late Payment Costs. If the Developer incurs additional costs
following expiration of the Cure Period as a direct result of late payment of any Disbursement
Request caused by the City's failure to approve or wrongful rejection of same, the Developer shall
be entitled to recover such additional costs as a Public Infrastructure Cost in its next Disbursement
Request, provided that if adequate funds are not available within the applicable Schedule of
Values, then the City shall be liable for such additional cost. Notwithstanding the foregoing, the
City shall not be liable to the Developer for any lost profits or consequential damages that may
arise out of the late payment of any Disbursement Request unless due to wrongful rejection.

9.7.2 Delays to Critical Path Resulting from Late Payment. If the critical
path of a Project Schedule is delayed as direct result of late payment of any Disbursement Request

caused by the City's failure to approve or wrongful rejection of same, the Developer shall be
entitled to an extension of time in such Project Schedule commensurate to the delay in the critical
path.

ARTICLE X - GENERAL MATTERS

Section 10.1 Term. This Agreement shall be effective as of the Effective Date and shall
terminate upon the earlier to occur of (I) termination pursuant to Article IX, and (2) acceptance by
the City of the final Public Infrastructure Project to be constructed by the Developer and receipt
by Developer of TIF Bond Proceeds and Excess TIF Revenues as contemplated by the MOU. If
the Public Infrastructure Projects have not been completed, conveyed, dedicated and accepted in
full by such date, the City may declare the Developer to be in default and pursue all available legal
and equitable remedies against the Developer. Nothing in this Section 10.1 shall be construed as
a limitation of any other right or remedy that the City may have elsewhere under this Agreement.

Section 10.2 City Council _Legislative Discretion. Except as limited by any
Development Agreement executed between the City and Developer, the use by the City of its
reasonable efforts shall in no way impair or limit the authority of the City Council to exercise its
discretion in taking legislative action and shall in no way require City Council to take any
legislative action. In satisfying their obligations under this Agreement, the City and the Developer
shall act diligently and in a timely fashion.

Section 10.3 Nofices. All notices, certificates, approvals, consents or other
communications desired or required to be given hereunder shall be given in writing at the addresses
set forth below, by any of the following means: (1) personal service; (2) electronic
communications, whether by telex, facsimile, telegram or other telecopy, with proof of receipt by
addressee; (3) overnight courier; or (4) registered or certified first class mail, postage prepaid,
return receipt requested.

To whom notice is to be given:

[f to the City; City of Charleston
116 Meeting Street
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Charleston, SC 29401
ATTN: Chief Financial Officer

Department of Public Services

75 Calhoun Street

Charleston, South Carolina 29401
ATTN:

With a copy to: Office of Corporation Counsel
50 Broad Street
Charleston, SC 29401
ATTN: Deputy Corporation Counsel

If to Developer: Ashley River Investors, LLC
201 Sigma Drive, Suite #400
Sumimerville, SC 29483
Attn: Mark Lewis

Ashley River, Investors, LLC
c/c Branch Properties

3340 Peachtree Road, NE
Suite 600

Atlanta, GA 03026

Attn: Richard Lee

With a copy to: George Bullwinkel, Esq.
Nexsen Pruet, LLC
205 King Street, Suite 400
Charleston, SC 29402

Any Party may change the address for notices to such Party by written notice to the other
Parties to this Agreement. Notice given by personal service shall be effective upon the date
delivered, if personally delivered, or the date of attempted delivery, if refused. Notice given by
mail shall be effective on the third business day after posting. Notice by overnight courier shall be
effective on the next business day following delivery of such notice to such courier. Notice given
by fax shall be effective on the date of completion of the fax transmission, so long as such notice
is further sent by personal service, the U.S. Mail, or overnight courier, as aforesaid.

Section 10.4 Amendment. The City and the Developer may, by mutual consent, agree
in writing to amend the terms and conditions set forth in this Agreement and/or any exhibit attached
hereto; provided, however, that Developer's successor and assigns shall have no right to amend
this Agreement unless such right is expressly conveyed by Developer to such successor or assign.
No purported oral amendment to this Agreement shall be binding or enforceable.

Section 10.5 Entire Agreement. This Agreement and the related agreements executed
by the Parties simultaneously herewith set forth all agreements, understandings, and covenants
between the Developer and the City relative to the subject matter hereof.
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Section 10.6 Waiver. Waiver by the City or the Developer with respect to any breach or
default under this Agreement shall not be considered or treated as a waiver of the rights of the
respective party with respect to any other default or with respect to any particular default, except
to the extent specifically waived by the City or the Developer.

Section 10.7 Remedies Cumulative. The remedies available to the Parties are
cumulative and the exercise of any one or more of the remedies provided for herein shall not be
construed as a waiver of any other remedies of such party unless specifically so provided herein.

Section 10.8 Disclaimer. Nothing contained in this Agreement, nor any act of the City,
shall be deemed or construed by any of the parties, or by any third person, to create or imply any
relationship of third-party beneficiary, principal or agent, limited or general partnership or joint
venture, or to create or imply any association or relationship involving the City.

Section 10.9 Headings. The paragraph and section headings contained herein are for
convenience only and are not intended to limit, vary, define or expand the content thereof.

Section 10.10 Counterparts. This Agreement may be executed in several counterparts,
each of which shall be deemed an original and all of which shall constitute one and the same
agreement.

Section 10.11 Severability. If any section, subsection paragraph, sentence, clause or
phrase of this Agreement or any part thereof is for any reason held to be unconstitutional or invalid
or ineffective by any court of competent jurisdiction, such decision shall not affect the validity or
effectiveness of the remaining portions of this Agreement, or any part thereof,

Section 10.12 Governing Law. This Agreement and all questions relating to its validity,
interpretation, performance and enforcement shall be governed by and construed in accordance
with the laws of the State of South Carolina, without regard to its conflicts of law principles.

Section 10.13 Binding Effect. This Agreement shall be binding upon and inure to the
benefit of the Parties and their respective successors and assigns to whom the rights and obligations
are Specifically covered or assigned. Nothing herein shall prohibit the alienation, sale or any other
transfer of all or any portion of the Property or any rights, interests or obligations therein, provided
that no such alienation, sale or any other transfer of all or any portion of the Property or the rights
therein shall operate to release the Developer from its obligations or liability hereunder as to that
portion of the Property so transferred, without the prior written consent of the City which consent
may be given or withheld in the City's sole discretion in each instance, and provided such transferee
agrees to comply with the terms of this Agreement.

Section 10.14 Force Majeure. Neither the City nor the Developer, nor any successor in
interest to either of them shall be considered in breach of or in default of its obligations under this
Agreement in the event of any delay caused by damage or destruction by fire or other casualty or
act of terrorism, strike, widespread shortages of construction materials, governmental (including
USEPA or SCDHEC) delays, unusually adverse weather conditions such as, by way of illustration
and not limitation, hurricanes, flooding, tornadoes or cyclones, unexpected environmental
conditions and other material adverse events or conditions beyond the reasonable control of the
party affected which in fact delay such party in discharging its obligations hereunder.

Section 10.15 Order of Precedence. Should there be any conflict between the provisions
of this Agreement and the Indenture, the order of precedence shall be the Indenture and then this
Agreement.
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Section 10.16 No Third Party Beneficiary. This Agreement is for the sole and exclusive
benefit of the City, the Developer and Developer Affiliates and their successors and assigns. No
other person or entity is an intended third party beneficiary or shall have the right to enforce any
of the provisions of this Agreement.

Section 10.17 Recovery of Attorney Fees. In the event of litigation or other legal action
relating to enforcement of rights under this Agreement, the substantially prevailing party shall be
entitled to recover all litigation expenses, including attorneys' fees and court costs, from the non-
prevailing party.
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and
year first written above.

WITNESSES: CITY OF CHARLESTON, SOUTH
CAROLINA

By:

John Tecklenburg, Mayor
Attested to:

Vanessa Turner-Maybank, Clerk of Council

[SIGNATURE PAGE CONTINUES ON FOLLOWING PAGE]

226 -
NPCHAR1:2181673.3



[SIGNATURE PAGE CONTINUED FROM PREVIOUS PAGE]

WITNESSES: ASHLEY RIVER INVESTORS, LLC

By:

Its:

-27 -
NPCHARI1:2181673.3



Exhibit a

;M
SNEIRNT

o ot & i

o]

3o
]
L it g ]



464-00-00-612
464-00-00-013
+464-00-00-023
464-00-00-026
464-00-00-028
464-00-00-029
464-80-00-030
464-00-00-039
464-00-00-040
464-00-00-0:44
464-13-00-013
164-13-00-012
J64-13-00-011
464-13-00-008
464-13-00-023
466-00-00-016
466-00-00-017
166-00-00-018
166-00-00-019
166-00-00-028
466-00-00-029
466-00-08-03¢
166-00-00-03 |
466-00-00-032
466-00-00-033
466-00-00-034
466-00-00-035
466-00-00-036
466-00-00-037
466-00-00-043
466-00-00-044
466-00-00-046
466-00-00-049
466-00-00-03)
466-00-00-055

Tux Purcels

Ashley 1L LLC

Charleston County Parks and Recreation Commission

Ashles H of Charleston, LIC
Ashiey U of Charleston, LLC
Ashiey 11 of Charleston, LLC
Ashley 1, LLC
North Charleston Sewer District
Ashley il of Charleston, LLC
Ashley [] of Charleston, LLC
Monrovia Union Cemetery
Ashley [T of Charleswon, LLC
Ashley 1 of Churleston, LLC
Ashles I ol Charleston, 1L1.C
Ashley 1§ of Charleston, LLC
Ashley 1l of Charleston, LLC
Ashley 11 of Charleston, LLC
Ashley [ of Chusleston, LLC
Ashley IT of Charleston, LLC
Ashley L LLC
Ashley |, LL.C
Ashley | LLC
Ashley 1LLLC
Ashley [ 1LLE
Ashley I of Chorleston, L1.C
Ashley I af Charleston, 1LLC
Ashley [l of Charleston, LLC
Ashley LLLC
Ashley | LLC
Ashley 1 of Charleston, LLC
Parker Real Fstate 1P
Ashley 1 of Charleston, LLC
Ashley 1 of Charleston, LLC
Ashiey 1L LLC
Ashley Il ot Charlesion, LLC
Rebin W. HHood, {1
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Exhibit B

Cost
Phasc 1 Projects (Current Qutstanding Bond Balance) 10477038
Phuose 2 Projects
Stormwater/FilliSewer (Milford South) 11.867.000
Public Infrastructure Remedintion (Milford South) 1,500,068
Stormwater/Fill/Sewer (NW Phase) 1,300,000
Public Infrustructune Remediation {(NW Phuse) 2.380.000
Contribution to Skate Purk AN0000
Construction Munaper (3%) 517410
I*hase 2 Prolects Subiotaf 18,264,410
Phase 3 (A&B) Projects
Rouds & Infrustructure 8,316,000
Public Purks SO0LBH)
SC&EG Gus Regulating Station 128,000
SC&FG Power Line Relocation 35,000
Rutledge Ave Roundabon §22.(40
Rutledge Ave Streetscape HHLHK)
King Strect Improvements LAT75 .80
Public Infrastruciure Demolition 10K
Construction Munuger (3%) 361.680
Phase 3 Projects Subtotal 12,417,680
Phuse 4 Projucts
{tonds & Infrustructore 2.803.000
Public Parks 871,004}
Public Infrustructure Pemolition 56,000
Construction Monager (35) 111,900
Phose 4 Projects Subtotal 3,841,900
Phase 8§ Projects
Roads & Infrastructure LIBHN
Public Parks LATOHI
King Strest Sipnalization 192,000
Construciion Munaper {3%) 148,350
Phase 5 Projects Subtotal 5,093,350
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Public Works Facility' 18,004,000
Phase 6 Projects
Stormwater/Fill/Sewer (NE Phase} 1161000
Roads & Infrastructure .
Public Parks/Community Center 6Y6.000
Public Infrastructure Demolition 175.000
Construction Manuger (3%) 72,968
Phase 6 Projects Subtotal 2,504,961
Plnse 7 Projects
Purking Decks/Roads/Infrastructure/Parks’ 42.790.000
Phase 7 Projects Subtotal 42,790,000
Toial Project Casts® *3 113,389.338

"A construction munagement fee of 5% is included in these numbers.,
*A construction management fee of 3% is included in these numbers.

*Does not include capitafized interest, inflation or bond issunnce costy,

*Does not include the City Project Manager fee contempluted by Section 8.1 of the Publie

Infrastructure Agreement

*These reimbursuble costs include remediation, operation und muintenance incurred with respect to

such projects.
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EXHIBT C

IMPROVEMENT PLAN FOR THE MAGNOLIA MUNICIPAL
IMPROVEMENT DISTRICT

INTRUDLCTION

In adopting the Municipal Improsement Act of 1999 (the "Act”). the Sowmh Caroling General
Assembly authorized vities 1o establish Municipal Improvement Distriets within which an Improvement
Plun could be implemented. An Improvement District, as defined in the Act, menns any area within the
municipality designated by a city council. An Improvement Plan, as defined in the Act, means an overall
plan by which a city council proposes w effect improvements within an improvement district 1o preserye
property values, prevent deterioration of urban areas, ond preserve the tax base,

The Aet specificnlly notes that such o document "includes an overall plan by which the governing
bady praposes to effect improvemnents within an improvement district in order to encourage and promote
private or public development within the improvement district ® By resolttion considered on May 29,
2007, the Magnolin improvement District was designated by the Ciy Councif of the City of Charleston,
Sauth Carolina (the “City Councit™} and the “Improvement Plan for the Muagnolia Municipal Improvement
District,” an Improvement Plan as contemplaied by the Act, for the Magnolia Municipal Improsement
Distrivt {the "limproy ement District”) was approsed by Ciny Council. 8y ordinance adopted July 17, 2607
{the “MID Ordinance™), City Council established the Improvement Disirict. This document constitutes the
amended “lmprovement Plan lor the Magoolin Municipal lmprovement District,” As oapproved by
ordinance adopied by City Council un August 18, 2013,

Beckorgund

Publiciy-owned infrastructure improvements of the type desenbed at Section 3-37-20(2} of the
Act ure to occur on approximately 210 seres of furmer industrial sies Jucated alung the Ashley River un
the upper peninsuls of Charlestan, now known generally as "Magnolia * The collection of real property in
the tmprovement District is the result of an assemblage of praperties begun in 2002 by Ashley |, LLC and
Ashley 11 of Charleston, LLC ("Ashley™) in close cooperation with the City of Charleston, South Caroling
{the ~City"},

The goals Jor this aren inclede improvements W be enjused by those neighborhoods directly
impacted by Magnolin us well as all who will participate in octivities in this cevitalized part of the Cily as
a cesult aft

b Reclamation of industriad fand tor new residentiul and commercial development on
the upper peninsuly of the City,

n Accommodation of growth in the region without contribiting 1o suburban spraw ], and,

kD] Construetion of public infrastruclure improvements, including but not limued to, water,
sturmwater and suniry sewer facilities, which are expected to serve as a catabyst for
dynamic growth of new jobs, presenalion and enhancement of property values and an
improved quality of life.

Beginning in 2003, & number of churreties ond less tormal ncetings were held in nearby
neighburhoods W colieet the thouglis, wishes and suggestions of buth citizens and urban desipn
professionals as to the sppropriste means of redeveloping the lmprovement District,  The carly sessions
resulted in the adoption of the "Charleston Neck Plan” by the City Councit un December 2003 (the 2003
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Neck Plan®). Regular opdates and meetings luve occurred in the neighborhioods over ihe intenening
penods,

The 2003 Neck Plan envisioned the ares that makes up the Improvement District as a carefully
planned, mixed-use "new urban® style community: respectful of history. of the environment and of the
existing nearby neighborhoods, while delivering new residential dwelling units (suitable for citizens of ull
economic mueans), new commercinl and reqnil opportunities, substntil preen spaces, and waolerfrom
parks aceessible lo the publiv. In addigion. the 2003 Neck Plan called for significant upgrades to
infrastructure on the upper peninsulz, including a rtionalization of the rond sy stem aad the implementation

of public transit systems.

In 2004, to support the smbitious redevelopment program, the City proposed the creativn of g
Tax Increment Financing Districl (the "TIF District”), which the City Counuit enueted by ordinnnee
adopted December 21, 2004 (the “TIF Ordinance™). ennbhing the future 1ssunnce of tax increment linance
borrowings. Creation of the TIF District was a recagnsion that publie suppornt sould be necessury o mahe
the project economically feasible, since the vveradl cost of the redevelopment would be greater than that
generally applicable to "green-field” developments, due 10

. the time and cost involved in putting the assemblage rogether (37 separate negotations and
uequisitions);

, the need to relocate businesses operating within the Improvement Dristrict to other sies
(NOTE: no relocations of residents will be oceurring within the Improvement District),

. the cost of remedintion of past pollution 1o make the Innd suitable for re-use in urban,
residentizl and commercial contests, and,

. the cost of replacing or uwpprading public infrastructure in the Improvement Distne,
inchtding more thun 60 acres ol public improvements, with miles of new streets and water
and sewer lines, and a number of newly eremed parks and waterfront areas accessible 1o
the public.
‘The Redevelopment Plan e attached to the TH Ordinance creating the TIF District and describes
the expeciation thut cenain pablic improvements will be funded by revenues generated by the TIF District
or will be financed by borrowings secured by o pledge of revenues geneeated by the TIF Districs,

The entirety of the Property is situated within the TIF District. The City Council amended the 11
Ordinsnce by an ordinance approved on July 8, 2014 to nmong other things extend the tenn of the FIb
Drstrict until 2040

The TIF Ordinance and the MID Ordinance, as currently amended and to be amended in the [uture,
describe certain public infrastructure improvements to be underaken within the Improvement District and
therefore within the TIF District
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EXHIBITC

THE 2015 IMPROVEMENT PLAN

Description of Proposed Improvemenis: Estimuted Private Sector Investment

The following improvements. all of which will be owned by the City or other public entity, are
proposed (o be accomplished within or near the Impros ement District

1 Construction of bridge. boulevards, traffic circle, surroundon streets and internad streets
located within and neur the lmprovement Bistnict.

2 Caonstruction of parks and other public spaces within the improvement Districn

] Construction and relocation of utilivies, including storm water and sewer management.
inclading 8 Force main;

4] Acquisition of land for civie and public uses:

5 Construction of' & public parnge fucility nlso referred 1o as u public works facility to replice
that currently in usc;

6. Demelition refated to construction of roads, parks and buildings:

7 Other public improvements including but not limited to environmenial clean-up (including

testing and treaunent), parking decks, relocation ol communication towers, community
centers and o bout basin,

Such publicly owned mprovements are expecied to be provided within a 23 year period. Such
publicly owned improvements ire expected to result i private sector investment, potentially including up
to L 10U new residential units 1o be created over ¢ period of between 10 and 25 years, In addition, private
sector investment may {nclude mudtiple hotels and up o 1.5 million square feet of commercial and oflice
space, In addition, approximately 22 acres of publicly owned open space is contemplated,

The total estimpated eost of ndditional improvements to be bult {excluding certain improvements
already provided) is $102,912.300 in current dotlars

Bond_lssuunces; Peblic Infrnstrusture Agreement; Tinnow and Amoges

The improvements spectlied above are all vspected 10 be funded with tax insrement revenues,
either directly ur through bond issuances supported by lux intrement revenues. Proceeds from the expected
bond issuances may only be used to pay for items thit will be owned by the public {see "Description
ol Proposed {mprovemenis” above), Prior to the issuance of sny bonds. « forma! Publiv Infeastructuee
Agrevment to be ratitied by City Council, will be entered into by the City and Ashiey River Investors, LLC
or its designee (Ashbey River Investors). serting forth o list of funding priorities and other administrative
details,

Tax inerement financings are eapected provide the majority of the funding needed for the
improvements. Tax increment revennes generated by the TIF District sre intended 10 be the primary
source Tor the payntent of debt secvice on the tax increment foancings Muluple series of 1y increment
financings are expected, including multipic bond issuances from 2013 through 2019 for improvements that
are estiimnied to cost approximately 339.6 million in enrrent dollars,
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EXHIBITC

Under certain circumstances as set forth in the Public Infrasiructure Agreement, u portion of the
improvements are expected be funded by tan increment finance bonds that are secondarily secured by
special assessments authorized onder the Aet. The estimated sources amd uses for the expected future
Anancings secured in pin by special assessments are shown in the table below

Table | - Estimuted Sources and Lises

Sources of lunds:

Total bond proceeds 363,560,000
Interest earned on bopd procecds $114,851
Total sources ol funds $63.674.853

Uses of funds

Public improvements £42.189.828
Issuance costs S900.000
Underwriter's discount $1.272,951
Capitalized interest 312634272
Reserve fund $6,336,000
Rounding 51,803

Tolal uses of funds 561,674.85)

The mmounts shown in the wble above exclude the City's outstanding 2013 Charleston Neck
Redevelopment Ares lux increment finnocing.

To the extent that tax ingrement revenues and other available sources of tinds are insuflicient 1o
fund the debt service on the bond issuances that are sccured by specinl assessments, then annual special
assessments may be billed to real property witlun the Improvement District on which specinl assessments
hwve been levied, al} in accordance with the goverming ducumients of the special assessments

While the fnencings will be effected under the authurity of the City | the City wibl not be placed m
rish for amy debt service on the Financings at any time, or for any feuson.

tdentification of Tax Parcels in the linpravement Disiric)

The Improavement District currently consists of thiny-five tax parcefs as shown in Table 2 befow
A map of the puecels listed In Table 2 is shown in Appendix A,

Table 2 — Listing of Tux Parcels in the Impros ement District

464-00-00-012 Ashley [ LLC

464-00-00-11 3 Charieston County Parks and Recreation Commission
464-00-00-025 Ashley I af Charleston. LLC
464-00-00-026 Ashley 11 ol Charleston. LLC
464-00-00-028 Ashley I of Charleston, LLC
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464-00-00-029
464-011-00-030
464-00-00-039
464-00-00-040
464-00-00-044
464-13-00-013
464-13-00-0i2
464-13-00-011
46:4-13-00-008
464-13-00-023
466-00-00-010
464-00-00-017
466-00-00-018
466-00-00-019
466-00-00-028
166-00-00-029
466-00-00-030
466-00-00-031
466-00-00-032
466-00-00-033
466-00-00-034
466-00-00-035
466-00-00-036
466-00-00-037
466-00-00-0-13
466-00-00-044
466-00-00-046
466-00-00-049
466-00-00-05¢
466-00-00-055

Ashlev | LLC

Narth Charleston Sewer District

Ashley 1l of Charleston, LLC
Ashley U of Charleston, LLC
Monrovia Union Cemetery
Ashley 1} of Charleston, LLC
Ashley 1 of Charleston, LLC
Ashley [T of Charlestan, LLC
Ashley 11 of Charleston, LILLC
Ashley [l of Charleston, LLC
Ashley 11 of Charleston, LLC
Ashley [ ol Charleston, LLC
Ashley [T of Charleston, LLC
Ashley L LLC
Ashley |, LL.C
Ashley [ LLC
Ashley | LLC
Ashlev | LLC
Ashley il of Charlesion, LLC
Ashley [ of Charleston, LLC
Ashley I of Chatleston, LLC
Ashley L LLC
Ashley L LL.C
Ashley 11 of Churteston, LLC
Parker Real EBstate 1P
Ashley 11 uf Charleston, LLC
Aslhley [ of Charleston, LLC
Ashiey | LLC
Ashley H of Charlestan, LLLC
Robin W, Hood, Il

EXHIBIT C

Assessiment Methodology Deseription

Assuessments hove buen imposed by City Council upun parcels o the Improvement Bisteret based
upon the expecied development uses on the parcel and the estimated value of the expected development vse.
in urder 1o fairly reflect the ndvantage derived from the lmprovements by each of the individual pareels,
The Improvement District initially consists of muliple parcels on which all development is expected 1o
ocour. As these pareels are combined und subdivided, the assessments will be reallocnied to the new
parcels an the basis of the development expuected 1o occur on the parcels and the approved ussessinent
methodology.
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EXHIBITC

Ununimous Consent of owners of the Parcels to wihich the MID Assessments Apply

It is speeilically recognized that the owners of the Parcels to which the Assessments apply have
unanimously requested the amendments made by Ordinance of City Council adopted August 18, 1015,
which apendments include those set forth herein U is farther specifically recognized thot such request
constitutes consent in writing of “all of the ow ners of property upon which the assessment is 1o be levied
to the imposition of such assessment” and as such the provisions of Section 3-37-120 of the Act are deemed
satisfied.
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Date:

Chy of Charleston

Project Nume:

Permit #:

Dishursement Request 4:

is curtenty nonitoring censiruction and has reviewed the enclosed pay reguest
application # |, dased Lous o regsiensd professtonal, state 1o the best of my informistion,
knowledge, aad beliel thut the disburseiment reguest lor tie sbove referenced project has been compieted
in pgeneral nccordance with the approved plans and specifications This is based upon periodic
observations of construction ud an inspection for desipn compliunce by me or a represemative of my
office who is under my supervision. We recommend a disbursemens ol S o

We request that the City provide written approval {or the abose mentioa disbursement request as stated in
the Public Infrastrucire Improvement Purchuse Agreement,

Registered Professionnl:

Printed Name Sienature

S.C. Registration #:

Company Name:




EXHIBITE

MEMORANDUM OF UNDERSTANDING
AND AGREEMENT BETWEEN
THE CITY QF CHARLESTON, SOUTH CAROLINA
AND
ASHLEY RIVER INVESTORS, LLC

This Memorandum of Understanding and Apreement (“Agreement”) is mude and entered
into at Charleston, South Carolina as of the __ _ duy of July, 2014 by and beyween the City of
Charleston, South Caroling {the “City") and Ashley River Investors, LLC a South Carolina

limited lability company ("ARI").
RECITALS

WHEREAS, the City estublished the Charleston Neck Redevelopment Project Area (the
“TIF District™) consisting of approximateiy 1,347 acres pursuant 1o an ordinance adopted on
December 21, 2004 (“TIF Ordinance”); and

WHEREAS, the City established the Magnolia Improvement District {the “District”)
consisting of approximately 210 acres located within the TIF District pursuant (o an ordinance
adopted on July 17, 2007 (the “MID Ordinance™); and

WHEREAS, the TIF Ordinance and the MID Ordinance describe cerain public
infrastructure improvernents (the “Improvemenis”) o be undertnken within the District and
therefore within the TIF District: and

WHEREAS, the TIF Ordinance and the MID Ordinance describe revenue bonds 1o be
issued to defray the cost of a portion of such Emprovements (**TIF Bonds'' and “MID Bonds”

respectively); and

WHEREAS, the TIF Bonds are expected to be secured by TIF Revenues, as defined
hecein, 8s well ag at ARI's eleciion, by assessments in the District (the “MID Assessments™)
established by an ardinance ("Assessment Ordinance”) adopted October 9, 2007, and

WHEREAS, Ashley [, LLC and Ashley Il of Charleston, LLC (collectivcly, the “2007
Developers™) previously proposed a mixed-use redevelopment project (“Magunolia
Redevelopment Project’) within the District and therefore within the TIF District, such
property more specifically described in the MID Ordinance (“Magnolia Property”); and

WHEREAS, the MID Asscssments were imposed and the MID Bonds anticipated to be
1ssued at the request of the 2007 Developers; and

WHEREAS, in addition to securing MID Bonds, the MID Assessments were imposed to
additionally secure the TIF Bonds: and



WHEREAS, in an attempt 1o insure their timely construction to coincide with the anticipsted
commencement of the private sector investment in and censtruction of the Magnolia
Redevelopment Project, the acguisition and construction of certain of the Improvements was
govemed by the Development and Public Infrastructure Improvements Purchose Agreement
dated es of December |, 2007, between the City and the 2007 Developers (the “2007 Purcbase
Agreement”); and

WHEREAS, in 2011 after completion of only a portion of the improvements, the 2007
Developers advised the City that duc in part to the then current downturn in the economy, they
were unable to continue to carry out their duties to the City which commenced in 2007; and

WHEREAS, by agreement dated April 20, 2011, the City and the 2007 Developers
terminated all rights of the 2007 Developers in the 2007 Purchose Agreement and certain other
agreements as described therein; and

WHEREAS, in connection with their duties to the City and their enticipaled private
sector investment, the 2007 Developers had cntered into a promissory nate secured by a
morigage (the “Promissory Note'} oa all but two parcels of the Magnolia Property; and

WHEREAS, the 2007 Developers defaulted on the Promissery Note, after which
Mugnolie/ARC Lender, LLC (the “Magnolin/ARC") purchased the same; and

WHEREAS, the Promissory Note remains in defaull as a resuelt of which Magnolia/ARC
intends to foreclose upon or otherwise acquire title to all or a substantizl portion of the Magnolia
Property owned by the 2007 Developers; and )

WHEREAS, ARI! has an option o acquire all or portions of the Magnolia Property from
Magnolia/ARC; and

WHEREAS, upon such acquisition, ARI imends to undertnke this private sector
development and construction of the Magnolia Redevelopment Project (as modified); and

WHEREAS, continued redevelopment of the Magnolia Property by both the public and
the private sector is beneficial 1o the adjoining and nearby communities and to the future growth
of the City as first described in the TIF Ordinance; and

WHEREAS, prior to ARI exercising such option and thereafter undertaking development
and construction of the Magnolia Redevelopment Project, the City and ARI have detcrmined 1o
address cenain of the Improvements contained in the 2007 Purchase Agreement in an attempt to
once sgain insure their timely construction to coincide with the anticipated commencement of
the private sector investment in and development by ARI in the Magnolia Redevelopment
Project; and

WHEREAS, certain of the remaining Improvements to be undertaken in and outside of
the District include a system of roads, parks, streets, sidewalks, drainage improvements,
environmental remediation, utilities, a public works facility 1o replace the existing facility at



Milford Streer (the “Replacement Public Works Facility”) and other public infrastructure
necessary for the Magnolia Redevelopment Project and beneficial 1o the TIF District; and

WHEREAS, in conjunction with the ongoing implementstion of the Magnolia
Redevelopment Project, the City (either on its own behalf or through the Developer) will
undenake those Improvements set forth an Exhibit “A* sttached bereto and made a part hereof;

and

WHEREAS, the 2007 Purchase Agreemen! provided the Replacement Public Works
Facility would be constructed with MID Only Bonds; and

WHEREAS, ARI has requested that in liew of MID Only Bonds, the Replacement Public
Works Facility be funded with the proceeds of TIF Bonds expected to be secured by TIF

Revenues; and

WHEREAS, the City may conttact with AR| in connection with the remediation,
enginecering, design, permitting, construction und equipping of such Improvements to be funded
in part from the proceeds available from TIF Bonds (“TIF Bond Procecds™) as well as tax
increment revenues generated by the TIF Ristrict (“TIF Revenues”); and

WHEREAS, such contract shall provide for reimbursement of funds advanced by ARI for
the Improvements; and

WHEREAS, ARI has requested that in the event it ncquires all or portions of the
Magnolia Property, the MID Ordinance and the Assessment Ordinance be amended; and

WHEREAS, in order for the City and ARl to develop successfully their respective
portions of the Magnolia Redevelopment Project, including the Improvements, 11 is necessary
that the certain ngreements and undertakings in the MID Ordinance and the Assessment
Ordinance and related ordinances heretofore passed by the City Council be amended in
accordance with this Agreement; and

WHEREAS, previously $140 million in TIF Bond Proceeds, secured by TIF Revenues
and MID Assessments were anticipated to be used for publie infrastructure improvements within
the District 1o scrve as a catalyst (o the anticipated private sector invesiment as set forth in the
2007 Purchase Agraement; and

WHEREAS, the completion of the Magnolia Redevelopment Project is dependent upon
funding of Improvements from the TIF Bond Proceeds and TIF Revenues; and

WHEREAS, a similar agreement is now proposed with the understanding that the
aliocation of such TIF Bond Proceeds and TIF Revenues will be reduced 1o refleet the lower total
costs set forth in Article I below and the provision for MID Only Bonds will be eliminated.

NOW THEREFORE, pursuant 10 the sbove recitations, and i consideration of the
mutual covenants and promises of the parties contained herein, the parties agree as follows:



ARTICLE I: RECITALS

The foregoing Recitals are incorporated into and made a part of this Agreement.

ARTICLE }I: TIF BONDS; TIF REVENUES

1. Itis recopnized that the principal amount of future issues of TIF Bonds is dependent upon
such factors as the income stream securing such borrowings as well as interest rates then
prevailing. To the extent that TIF Bond Proceeds together with TIF Revenues permit,

such sums shall be expended in the following order of priority:

(i) the City’s existing TIF Bond, in the owstanding principal amount of
$12,100,000 ("Outstanding TIF Bond') shall be paid as required by its terms.
While the Quistanding TIF Bond is not subject to prepayment, the City agrees
to explore prepayment with the holder thereof and, if {easible and financially
neutral to the Cily, the first issuance of TIF Bonds shall in addition to funding
certain of the Improvements mty also be used (o pay off the Outstanding TIF
Bond;

(ii} the next TIF Revenues and TIF Bond Proceeds, not 10 exceed $39 million (net
of bond issuance costs, cepitalized interest and reserves and the Ountstanding
TIF Bond), will be allocated to Improvements within the District;

{iii) the next TIF Revenues and TIF Bond Proceeds, not to exceed 518 million (nst
of bond issuance costs, capitalized interest and reserves), will be allocated to
construction of the Replacement Public Works Facility, eonstruction of which,
subject to the provision of Asticle II, paragraph 4, will commence no later than
December 31, 201 8; and

(iv} the next TIF Revenues and TIF Bond Proceeds, not to exceed $41 million (net
of bond issuance costs, capitalized interest and reserves), will be available 10
fund additional public capital improvements within the District.

2. With respect to costs incurred in the future by AR, its affiliates and assigns (hereinafier
“ARI Parties™), for Improvements within the District, and so long ns consistent with the
allocations established in the preceding seclion, and so long as the Improvemeats funded
by such costs, including the budgets, have been approved by the City, ARI Parties shall
have the right to obtain reimbursement (or the City may elect to pay these costs direcuy)
from TIF Revenues if excess funds from TIF Revenues exist beyond that necessary to
support required annual payments for outstanding TIF Bonds and required debt coverage
ratio if any, beyond debt service reserve (herelnafter “Excess TIF Revenue’). Such
reimbursement rights shall be reflected in a future Reimbursement Ordinance.
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By ordinance adopted July 13, 2014, the maximum term of obligations to be issued under
the Redevelopment Plan sef forth in the Ordinance was amended 10 exiend the term from
December 21, 2029 to December 21, 2039.

Assuming a successful financing of such s borrowing and subject to the priority
established in Aricle II, paragraph 1(iii), ARI shall constuct the Replacement Public
Works Facility using TIF Bond proceeds andfor TIF Revenues. ARI's obligation to
commence construction of such facility no later than December 31, 2018 is dependent
upon such successfid financing,

ARTICLE I1I: MID ONT.Y BONDS/MID ASSESSMENTS

The City acknowledges that MID only Bonds are no longer anticipated to be necessary,
and therefore ARI has requested that the right to issue MID only Bonds with respect to
the Improvement District as contemplated by the Assessment Ordinance be terminated.
The City agrees with this request. Correspondingly, Asscssment A in the Assessment
Ordinance which serves ns a repayment mechanism for the MID only Bonds is also
terminated, These changes shall be reflected and wil) be effective upon adoption of an
apmended MID Ordinance and Assessment Ordinance.

ARI has recommended that at present the MID Assessments conternplated by Assessment
B as set forth in the Assessment Ordinance continue to be available at ARI's option as
additional collateral for one or more of the TIF Bond issuances. This MID Assessment
shall be used as 8 potential repayment mechanism for and as additional collateral for
individual TIF Bond issuances only upon ARI's request, The calculstion of the porion
of Assessment B allocable 1o each individual parcel shall be modified in such manner as
those parcel owners then responsible for payment of such MID Assessments shall request
in writing nnd will be effective upon adoption of an amended MID Ordinance and
Assessment Ordinance,

Any amounts actually paid by ARI Parties pursuam to the MID Assessment in order to
fund debt service on the TIF Bonds shall be reimbursed from first available TIF Boad
Proceeds and/or Excess TIF Revenue,

ARTICLE IV: REPLACEMENT PUBLIC WORKS FACILITY

The Partics shall work together in good faith in anticipation of ARl commencing
construction of the Replacement Public Works Facility in accordance with the plens
oitached as Exhibit B and such changes or modifications as shall be agreed to by the
Partics by no later than December 31, 2018, which date is dependent upon a successful
financing os described above and below.

The costs of the Replacernent Public Works Facility shall be funded by TIF Boand
Proceeds in the priority and amount established in parngraph 1(ili} of Article II. As set



forth in Anicle HI, peragraph 1 above, such TIF Bonds shall be secured by TIF Revenues
only and not by MID Only Bonds or MID Assessments, provided, as set [orth in Amicle
111, paragraph 2, the MID Assessment may be used as a potential repayment mechanism
for and as additional collateral for TIF Bonds issued for the Replacement Public Works
Facility. Any addhional cost for the Replacement Public Works Facility afier
expenditure of funds necessary to construct the facility in accordance with the plans set
forth on Exhibit B (but such costs not o exceed $18 million as described in paragraph
1{iii) of Article IT) shall be borne by the City separate and apart from TH Bond proceeds,
ARI may al its election construct the Replacement Public Works Facility in advance of
TIF Bond Proceeds being available. If such funds are advanced by ARI to construct the
Replacement Public Warks Facility, then such funds shall be reimbursed to the ARl in
the priority as established in Article II, Paragraph [ (iii). In addition, ARI may terminate
the current lease dated December 19, 2008 between the City of Charleston and Ashley II
of Charleston, LLC by providing written notice thereof vpon issuance of a centificate of
occupancey for the Replacement Public Works Facility, such termination to be effective
45 days after such written notice,

The City and ARI] shall work together to “value cngineer” the construction of the
Replacement Public Works Facility in order to minimize costs,

. The "not to exceed" cost of 318 million for the Replacement Public Works Facility (as
sel forth in Article Il, parapraph 1(iii)) shall increase at an annualized rate of 3%
beginning on January 1, 2015 and continuing until completion of the Public Works
Facility. Similarly, the reimbursable costs of the Improvernents contemplated in Anicle
I, paragraphs 1(ii} and I{lv), shall increase at an annualized rate of 3% annually
beginning January 1, 2015 and continuing until completion of such Improvements, and
the “not to exceed™ reimbursable costs of 339 million and $41 million as set forth in
Article 1I, paragraph 1 (ii) and I(iv) shall increase by the same annualized 3% amount
beginning January 1, 2015,

ARTICLE V: OTHER MATERIAL PROVISIONS

1. Any dispute which arises under or with respect to this Agreement will be in the first
instance be subject to informal negotiations between the undersigned parties, The
period of informal negotiations will ot exceed twenty (20) calendar days from the
time the dispuie arises unless that period is extended by a written agreement of the
parties to the dispute. The dispute will be considered to have arisen when one pany
sends to the other parties a written Notice of Dispute. In the event that the porties
cannot resolve a dispute by informal negotistions, non-binding medialion may be
invoked by either panty by wrinen notice to the other. I non-binding mediation is
invoked, cach party shall separatzly set out the nature of the dispute with a proposal
for resolution in o letter submitted to a mutvally agreed upon third party mediator.

!-.J

All notices or other communications required or permitied under this Agreement
shall be in writing directed 1o 2 party at its oddress set forth below. A party may
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designate a new address by wriilen notice to the other party.  All notices shall be
effective and be deemed delivered upon receipt as cvidenced by a signed cenified
mail receipt, signed overnight delivery receipt or signed acceptance of hand delivery
receipt.

City: Chief Financial Officer
City of Charleston
116 Meeting Strect
Charleston, SC 29401

ARI Ashley River Investors, LIL.C
20! Sigma Drive, Suite #400
Summervilie, SC 29483
Attn: Kenneth T. Seeger
Telephone No: (843) 851-4603

. This Agreement (including any attachments and any documents incorporated hercin
by reference) constitutes the entire sgreement between the parties pertaining to the
subject matter hereof and supersedes nll prior and contemporancous agrecments wnd
understandings of the parties in conneclion herewith. No interpretation, modilication,
ierminstion or waiver of any provision of or default pursuant 1o this Agreement shall
be binding upon 8 party unless in writing and signed by the party against whom
enforcement is sought. All partics have participated in the preparation of this
Agreement and have received advice of Jegal counsel, consequently this Agrement
shall not be construed against either party based on the identity of the drafier of this
Agreement,

. Except gs specifically provided herein to the contrary AR! and the City agree that this
Agreement is for their mutual benefit and is not intended and does nm create any
separate or independent rights or benefits for third partics.

. Except as specifically provided hercin to the contrary, nuthing herein shall waive the
powers which The City has under existing law or the rights of AR] 1o contest such
pOWerS.

. This Agreement and the legal relationship hetween the parties shall be governed by
and construed in accordance with the faws of the Siate of South Carolina.

. This Apreement may be amended only by the written ugreement of the parties herelo
executed by all parties to this Agreement.

